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OVERSIGHT  OF  THE  REFORMULATED 
GASOLINE  RULE 


FRIDAY,  APRIL  22,  1994 

U.S.  Senate, 
Committee  on  Environment  and  Public  Works, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  9:06  a.m.  in  room  406, 
Dirksen  Senate  Office  Building,  Hon.  Max  Baucus  [chairman  of  the 
committee]  presiding. 

Present:  Senators  Baucus,  Wofford,  and  Lieberman. 

OPENING  STATEMENT  OF  HON.  MAX  BAUCUS,  U.S.  SENATOR 
FROM  THE  STATE  OF  MONTANA 

Senator  BAUCUS.  The  hearing  will  come  to  order. 

Today  this  committee  is  conducting  an  oversight  hearing  on  the 
development  of  an  important  Federal  Clean  Air  rule  and  negotia- 
tions to  soften  the  rule  for  Venezuela,  a  major  supplier  of  imported 
gasoline  to  the  United  States.  This  is  a  complicated  matter  involv- 
ing senior  officials  at  the  White  House,  State  Department,  Environ- 
mental Protection  Agency  and  the  Office  of  the  United  States 
Trade  Representative. 

It  is  also  an  extremely  serious  matter,  because  I  believe  the  com- 
mittee has  uncovered  evidence  that  the  Administration  made  a  se- 
cret, environmentally  unsound,  agreement  with  Venezuela  and  is 
attempting  to  minimize  the  public  health  consequences  of  the  deal. 
At  issue  is  a  rule  to  enforce  new  provisions  of  the  Clean  Air  Act 
intended  to  reduce  deadly  chemicals  threatening  public  health  in 
sections  of  the  country  where  tens  of  millions  of  Americans  live. 

The  public  and  internal  documents  obtained  by  the  committee 
show  that  EPA  acted  diligently  and  responsibly  to  develop  and 
issue  the  reformulated  gasoline  rule.  EPA  designed  the  rule  to  pre- 
vent Venezuela,  which  had  not  adopted  the  environmentally  sound 
technology  used  by  United  States  refineries,  from  exporting  gaso- 
line which  would  contain  much  higher  levels  of  toxic  chemicals 
than  domestic  gasoline. 

Venezuela  was  unhappy.  I  believe  the  EPA,  the  State  Depart- 
ment, and  the  USTR  thoughtfully  considered  Venezuelan  griev- 
ances during  this  period.  At  first  EPA  did  not  acquiesce  to  Ven- 
ezuela's demand  for  special  treatment,  because  agency  officials  de- 
cided that  doing  so  would  create  adverse  health  consequences.  But 
after  the  rule  was  issued  on  December  15,  1993,  a  chain  of  trou- 
bling events  ensued,  raising  a  number  of  questions  that  I  intend 
to  have  answered  today. 

(l) 


Without  informing  the  Congress  in  any  way  whatsoever,  the 
White  House  National  Economic  Counsel  convened  closed  door 
meetings  about  Venezuela's  demands.  As  a  direct  result  of  those 
meetings,  EPA  agreed  to  issue  a  special  new  rule  that  would  allow 
Venezuelan  imports  to  be  dirtier  on  average  than  United  States 
gasoline.  It  was  done  with  the  knowledge  that  there  would  be  sig- 
nificant adverse  health  consequences  resulting  from  this  new  rule, 
and  we  will  not  tolerate  improper  White  House  political  inter- 
ference in  EPA  regulatory  matters  adversely  affecting  public 
health. 

Members  of  Congress  will  not  tolerate  inappropriate  interference 
in  the  regulatory  process,  especially  when  it  involves  the  1990 
Clean  Air  Act  Amendments  that  so  many  worked  so  hard  to  pass. 

The  events  we  will  be  reviewing  today  all  relate  to  the  December 
15,  1993  final  rule  issued  by  EPA  that  requires  all  gasoline  sold  in 
certain  areas  of  the  country  with  unhealthy  levels  of  ozone  and 
other  air  toxics  to  use  cleaner  reformulated  gasoline.  The  rule  is  es- 
pecially aimed  at  northeastern  states,  where  6  percent  of  the  gaso- 
line used  comes  from  Venezuelan  refineries. 

I  would  like  to  first  state  that  this  is  an  oversight  hearing,  and 
consequently  it  is  necessary  swear  in  the  witnesses.  Will  all  the 
witnesses  please  stand  and  raise  your  right  hand? 

Do  you  swear  and  affirm  that  your  testimony  today  will  be  the 
truth? 

[Witnesses  respond  in  the  affirmative.] 

Senator  BAUCUS.  I  have  a  series  of  questions  I'll  ask.  Other  mem- 
bers of  the  committee  may  arrive,  and  if  they  do,  I'll  appropriately 
defer  to  them  so  that  they  can  ask  questions.  But  if  no  other  mem- 
bers come,  I'll  just  proceed  with  my  questions. 

STATEMENTS  OF  MARY  D.  NICHOLS,  ASSISTANT  ADMINIS- 
TRATOR, OFFICE  OF  AIR  AND  RADIATION,  ENVmONMENTAL 
PROTECTION  AGENCY;  EDWARD  A.  CASEY,  DEPUTY  ASSIST- 
ANT SECRETARY  FOR  INTER-AMERICAN  AFFAIRS,  DEPART- 
MENT OF  STATE;  IRA  SHAPDIO,  GENERAL  COUNSEL,  OFFICE 
OF  THE  U.S.  TRADE  REPRESENTATIVE;  AND  JOHN  A.  RIGGS, 
PRINCIPAL  DEPUTY  ASSISTANT  SECRETARY,  POLICY,  PLAN- 
NING, AND  PROGRAM  EVALUATION,  DEPARTMENT  OF  EN- 
ERGY 

Senator  BAUCUS.  The  Clean  Air  Act  Amendments  of  1990  require 
that  the  levels  of  ozone  and  other  air  toxics  in  certain  polluted 
areas  of  the  country  be  reduced.  Pursuant  to  the  amendments,  did 
EPA — I'll  ask  you,  Ms.  Nichols — issue  a  rule  on  December  15,  1993, 
requiring  in  specific  areas  of  the  country,  particularly  the  North- 
east and  Mid-Atlantic  states,  to  use  only  reformulated  gasoline? 

Ms.  Nichols.  On  December  15th,  Mr.  Chairman,  we  issued  the 
specifications  for  reformulated  gasoline,  pursuant  to  the  Clean  Air 
Act.  As  you  recall,  the  Act  required  the  nine  smoggiest  urban  areas 
in  the  country  to  use  reformulated  gasoline,  and  in  addition  to  that, 
other  states  were  allowed  to  petition  to  use  reformulated  gasoline. 
This  rule  specified  the  exact  requirements  for  that  reformulated 
gas. 

Senator  BAUCUS.  So  the  answer  is  yes? 

Ms.  Nichols.  Yes. 


Senator  BAUCUS.  EPA  is  using  this  rule,  as  you  say,  to  regulate 
ozone,  and  that's  because  ozone  causes  serious  respiratory  illness; 
is  that  correct? 

Ms.  Nichols.  The  rule  is  aimed  primarily  at  ozone,  also  at 
toxics. 

Senator  BAUCUS.  And  air  toxics. 

Ms.  Nichols.  Yes,  that's  the  underlying  purpose. 

Senator  BAUCUS.  I  was  next  going  to  state  that  the  rule  also  reg- 
ulates air  toxics,  because  they  cause  50  percent  of  cancer  deaths  at- 
tributed to  motor  vehicle  emissions  in  the  United  States;  isn't  that 
correct? 

Ms.  NICHOLS.  I'm  not  sure  that  I  could  verify  that  statistic,  but 
we  certainly  are  concerned  about  the  toxics,  because  of  health  ef- 
fects, including 

Senator  BAUCUS.  Under  the  December  15  rule,  which  is  the  final 
rule  that  EPA  issued,  refineries  will  have  to  certify  reformulated 
gasoline  by  meeting  certain  standards.  What  are  the  standards  and 
how  will  they  be  determined  for  each  refinery? 

Ms.  Nichols.  There's  a  table  included  in  the  rule  for  the  initial 
phase  and  then  for  the  second  and  third  phases  of  the  rule,  Mr. 
Chairman.  I  submitted  that  table,  it's  a  rather  lengthy  document. 

Senator  BAUCUS.  All  right. 

Essentially,  from  1985  to  1988,  the  refiner  used  a  simpler  model, 
and  after  1988,  all  refiners  must  use  a  complex  model,  and  they 
say  it  is  pretty  complex,  that  measures  physical  and  mechanical 
properties  of  gasoline  to  predict  levels  of  VOCs,  the  NOx  and  air 
toxics,  motor  vehicle  emissions,  relative  to  1990  U.S.  average  gaso- 
line. That's  essentially  it,  isn't  it? 

Ms.  Nichols.  That's  essentially  correct.  Maybe  it  would  just  add 
a  little  clarity  to  say  that  in  the  first  phase  of  the  program,  be- 
tween 1995  and  for  the  three  years,  1995,  1996,  and  1997,  the  pro- 
gram in  focusing  on  VOCs  and  toxics  specifically  regulates  the  ad- 
dition of  oxygen,  it  requires  the  addition  of  oxygen  and  it  reduces 
lead  vapor  pressure  and  the  benzene  content. 

Senator  BAUCUS.  Right. 

Ms.  Nichols.  After  that  you  go  to  the  complex  model  and  more 
factors  are  controlled. 

Senator  BAUCUS.  And  after  January  1,  1998,  under  the  December 
15  rule,  all  refiners,  both  foreign  and  domestic,  must  achieve  pol- 
lutant reductions  relative  to  1990  U.S.  baseline  average,  but  prior 
to  that  date,  refiners  will  be  required  to  reduce  pollutants  in  rela- 
tion to  1990  baseline  averages  they  set  themselves.  Is  that  correct? 

Ms.  Nichols.  That  is  correct. 

Senator  BAUCUS.  With  respect  to  certifying  reformulated  gaso- 
line, would  you  briefly  describe  the  differences  in  the  rules  and 
treatment  of  domestic  and  foreign  refiners? 

Ms.  Nichols.  The  final  rule  that  EPA  promulgated  on  December 
15th  set  up  a  procedure  under  which  domestic  refiners  were  per- 
mitted to  submit  data  to  EPA  to  establish  their  own  separate  base- 
lines from  which  the  necessary  reductions  would  be  made,  and  each 
one  is  to  do  so,  and  they  will  be  doing  so,  in  June  of  this  year. 

With  respect  to  all  others,  that  is  those  who  important  gasoline 
from  foreign  refineries,  all  were  required  to  meet  the-so-called  stat- 
utory baseline,  which  was  set  by  Congress  based  on  data  that  we 


don't,  aren't  sure  where  it  came  from,  but  we  believe  it  was  based 
on  samples  of  the  average  fuel  that  was  then  being  sold  in  the 
United  States. 

Senator  BAUCUS.  Why  did  the  rule  propose  that  foreign  refiners 
must  meet  the  statutory  standard  rather  than  allow  refiners  to  set 
a  level — as  the  rule  provides  for  domestic  refiners? 

Ms.  NICHOLS.  The  reason  for  creating  a  distinction  between  for- 
eign and  domestic  refiners  came  about  during  the  process  of  devel- 
opment of  this  rule,  which  as  you  may  recall,  Mr.  Chairman,  began 
back  in  July  of  1991.  There  was  a  regulatory  negotiation  process 
in  which  all  refiners,  foreign  and  domestic,  were  treated  the  same. 

But  subsequent  to  that,  EPA  began  to  be  concerned  about  quality 
of  the  data  and  the  enforceability  of  the  information  that  might  be 
used  for  a  foreign  refiner  who  would  be  trying  to  establish  their 
own  baseline  primarily  because  of  issues  about  mixing  of  gasoline 
before  it  was  sold  in  the  United  States  and  the  lack  of  ability  to 
trace  gasoline  coming  into  the  United  States  directly  back  into  the 
refinery  where  it  came  from.  And  so  EPA,  in  December  in  the  final 
rule,  decided  to  put  all  foreigners  into  one  pool  and  make  them 
subject  to  the  statutory  baseline. 

Senator  BAUCUS.  And  that  explains  the  rule's  preamble,  which 
states,  "EPA  has  considered  all  proposed  baseline  setting  alter- 
natives for  foreign  gasolines  to  the  final  rule,  and  has  determined 
that  the  rule  issued  today" — and  that's  December  15th  of  last 
year — "is  necessary  to  protect  the  quality  of  U.S.  air  and  public 
health. 

"Further,  the  baseline  setting  scheme  promulgated  today  is  the 
least  restrictive  scheme  available  to  ensure  that  the  goals  of  the 
Clean  Air  Act  are  achieved."  I  gather,  since  this  is  contained  in  a 
final  rule,  this  is  a  factual  statement? 

Ms.  NICHOLS.  It  was  a  statement  of  the  conclusion  that  had  been 
reached  at  that  time. 

Senator  BAUCUS.  The  distinction  now  in  the  rule  apparently  af- 
fects  

Ms.  Nichols.  Excuse  me,  Mr.  Chairman,  could  I  just  add  a  state- 
ment here?  I'm  sorry. 

I  would  like  to  say  at  this  point,  however,  and  we've  certainly 
furnished  this  information  to  the  committee,  that  at  the  time  we 
released  the  rule,  which  was  the  day  after  it  was  signed  by  the  Ad- 
ministrator at  the  press  conference  that  I  held,  that  we  were  asked 
questions  and  I  specifically  commented  to  the  effect  that  on  the 
issue  of  the  reformulated  baseline  that  EPA  was  still  considering 
whether  there  was  an  alternative  possibility  with  respect  to  foreign 
refiners,  and  that  we  were  going  to  be  continuing  conversations  on 
that  specific  topic. 

Senator  BAUCUS.  The  distinction,  though,  between  foreign  and 
domestic,  isn't  it  true  that  it  affects  only  one  importer,  a  Ven- 
ezuelan government-owned  company  known  as  PDVSA,  isn't  that 
true? 

Ms.  Nichols.  No,  that's  not  the  case,  Mr.  Chairman.  There  are 
quite  a  number  of  foreign  refineries  who  have  gasoline  coming  into 
the  U.S.  market.  Venezuela,  however,  we  believe,  is  the  largest, 
both  in  terms  of  total  amount  of  gasoline  and  also  the  percentage 


of  its  product  that  is  coming,  that  is  made  for  export  to  the  United 
States. 

Senator  BAUCUS.  What  foreign  companies  or  countries  that  have 
been  exporting  refined  gasoline,  to  the  United  States  did  EPA  hear 
from  or  talk  to  during  the  two  years  preceding  the  December  15th 
final  rule? 

Ms.  NICHOLS.  The  only  one  that  I  know  of  that  was  spoken  to 
prior  to  December  15th  was  Canada,  because  there  are  companies 
that  produce  in  the  United  States  that  also  produce  in  Canada. 

Senator  BAUCUS.  There  were  no  discussions  with  Venezuela  dur- 
ing this  two-year  period? 

Ms.  NICHOLS.  No — I  was  then  going  to  go  on  to  say  that  Ven- 
ezuela was  obviously  involved  in  those  discussions.  I'm  not  aware 
whether  there  were  any  other  companies  since  the  rule  was  final- 
ized and  the  publicity  about  the  conversations  with  Venezuela,  as 
a  result  of  my  press  conference  and  other  events,  I  believe  EPA  has 
been  contacted  by  other  foreign  refiners.  I  don't  have  the  names  of 
all  of  them. 

Senator  BAUCUS.  Did  any  other  foreign  refinery,  other  than  Ven- 
ezuela, complain  about  the  proposed  rule,  not  the  final  rule,  not  the 
pending  final  rule? 

Ms.  Nichols.  Not  to  my  knowledge. 
Senator  BAUCUS.  Only  Venezuela  complained? 
Ms.  Nichols.  Yes,  and  that  was  actually  a  Venezuelan-owned  oil 
company,  PDVSA. 

Senator  BAUCUS.  Thank  you. 

Isn't  it  true  that  mainly  through  its  wholly-owned  subsidiary,  as 
PDVSA's  wholly-owned  subsidiary,  CITGO,  Venezuela  exports  20 
percent  of  its  refined  gasoline  to  the  United  States,  and  largely  in 
the  northeast  nonattainment  area  for  ozone  and  air  toxics? 

Ms.  Nichols.  I  believe  that's  correct.  Just  to  perhaps  respond  a 
little  more  fully  to  your  question  about  Venezuelan  complaints 
about  the  rule,  Venezuela  had  been  in  communication  with  EPA 
beginning  back,  I  believe,  in  1992,  about  their  interest  in  producing 
reformulated  gasoline.  Venezuela  had  begun  the  process  of  renovat- 
ing their  refineries  in  order  to  make  reformulated  gasoline  explic- 
itly for  export  purposes  and  Venezuela  had  taken  the  position  as 
early  as  1992  that  they  were  able  to  furnish  the  same  quality  of 
data  that  domestic  refiners  were  going  to  be  producing.  So  they 
were  in  a  unique  position  with  respect  to  this  rule  in  the  U.S.  mar- 
ket. 

Senator  BAUCUS.  When  did  the  United  States  Government  first 
learn  of  Venezuela's  displeasure  on  how  foreign  refiners  would  be 
treated  under  the  rule,  and  how  was  that  displeasure  commu- 
nicated? 

Ms.  Nichols.  I  think  the  first  document  that  we  have,  which  was 
put  in  the  document  of  the  rulemaking  dated  August  14th  of  1992, 
when  PDVSA  filed  comments  opposing  the  baseline  setting  scheme 
being  different  for  importers.  I  believe  there  were  some  meetings 
prior  to  that  time. 

Senator  Baucus.  All  right,  so  that  means  prior  to  August  14th, 
1992.  The  committee  is  aware  of  the  August  1992,  but  at  least  it 
was  no  later  than  August  of  1992  when  EPA  first  learned  of  Ven- 
ezuela's displeasure. 


Ms.  Nichols.  Yes,  and  that  follows  on  the  April  reproposal  of  the 
reformulated  gasoline  rule  that  grew  out  of  the  reg/neg  process.  So 
that  was  following  on  that. 

Senator  Baucus.  What  were  Venezuela's  complaints  about  how 
foreign  refiners  were  being  treated  in  the  rule?  What  did  they  com- 
plain about? 

Ms.  NICHOLS.  I  wasn't  present  at  the  time,  so  all  I  have  to  go 
on  are  the  same  documents  that  are  available  to  you. 

Senator  Baucus.  You  have  a  very  able  staff  right  behind  you, 
telling  you. 

Ms.  Nichols.  And  I  have  my  staff,  and  I  think  that  their  com- 
ments have  been  the  same  throughout,  which  is  that  Venezuela 
produces  gasoline  which  is  acceptable  in  the  U.S.  marketplace,  that 
their  gasoline  was  overall  equivalent  in  quality,  that  their  ability 
to  provide  data  was  equivalent  and  those  were  the  general  kinds 
of  statements  that  they  were  making. 

But  they  didn't  know  until  April  that  they  were  not  going  to  be 
treated  identically  with  other  refiners,  as  I  indicated  at  the  outset. 

Senator  Baucus.  Would  it  be  true,  under  the  December  15  rule, 
that  Venezuela  would  probably  have  to  make  some  capital  expendi- 
tures to  upgrade  its  refineries  to  meet  the  provisions  of  the  Decem- 
ber 15  rule? 

Ms.  Nichols.  That  certainly  is  true,  and  to  our  knowledge,  Ven- 
ezuela is  in  the  process  of  making  changes  to  their  refineries. 

Senator  BAUCUS.  Is  it  also  true  that  any  other  foreign  refinery 
would  have  to  make  this  change,  to  meet  the  standards,  the  15  per- 
cent reduction  in  the  December  15,  1993  rule,  in  all  probability 
would  have  to  make  some  capital  expenditures? 

Ms.  NICHOLS.  Yes;  it's  our  understanding  that  there  are  some 
companies  that  now  sell  gasoline  in  the  United  States  that  will  not 
attempt  to  sell  reformulated  gasoline  because  they  don't  wish  to 
make  those  kinds  of  alterations  to  their  refineries. 

Senator  Baucus.  As  the  December  rule  states,  EPA  rejected 
these  concerns  of  Venezuela  in  order  to  protect  public  health  and 
air  quality.  The  agency  did  not  dismiss  Venezuelan  complaints  eas- 
ily. Isn't  it  true  that  EPA  worked  very  closely  with  PDVSA  rep- 
resentatives for  nearly  two  years  to  try  to  find  a  way  to  accommo- 
date them? 

Ms.  Nichols.  I  don't  think  that's  quite  the  characterization  that 
I  would  put  on  it,  based  on  my  examination  of  the  staff  and  of  the 
record  in  this  case.  I  think  that  Venezuela  from  the  time  of  the  no- 
tice in  April  onward  sought  various  meetings  with  the  staff  and  at- 
tempted to  provide  documentation  and  kept  providing  additional 
documentation  to  support  their  contention  that  they  could  meet  the 
same  standards  as  any  domestic  refiner  in  terms  of  the  quality  of 
the  information  at  a  baseline,  that  would  be  needed  to  set  a  base- 
line. 

But  frankly,  the  staff  of  EPA  was  primarily  focused  on  other  as- 
pects of  this  rulemaking  which  were  more  important,  or  seemed 
more  important  to  them  and  to  me,  in  terms  of  the  overall  quality 
of  fuel  and  the  environmental  benefits  of  fuel. 

Senator  Baucus.  So  EPA  did  assess  the  health  risks  involved  in 
assessing  PDVSA's  request? 


Ms.  Nichols.  EPA's  concerns  with  primarily  with  respect  to 
whether  a  foreign  country's  refinery  could  be,  whether  the  constitu- 
ents, the  components  of  their  gasoline  could  be  evaluated  in  the 
same  way,  whether  the  quality  of  the  documents  would  be  the 
same,  whether  they  would  be  audited  in  the  same  way,  whether 
they  would  be  subject  to  the  same  kind  of  inspection.  Those  were 
the  principal  focuses. 

We  knew,  Mr.  Chairman,  that  Venezuelan  gasoline  was  part  ot 
the  pool  of  gasoline  that  was  originally  evaluated  as  part  of  setting 
the  baseline  under  the  Clean  Air  Act.  Venezuelan  gasoline  has 
been  sold  in  the  United  States  market  for  many,  many  years,  and 
has  been  tested  at  the  retail  level.  The  concerns  had  to  do  with  the 
refinery  and  the  supporting  process. 

Senator  BAUCUS.  A  few  more  questions,  then  I'll  turn  to  the  Sen- 
ators who  have  arrived. 

On  November  2d  of  1992,  an  attorney  in  the  Office  of  Air  Radi- 
ation prepared  a  response  to  PDVSA's  concerns.  He  determined 
that  changing  the  rule  to  accommodate  Venezuela  could  result  in 
increased  ozone  levels  in  the  United  States.  He  said  that  ozone 
causes  respiratory  harm  and  damages  the  lungs  and  other  tissues, 
and  he  said  that  ozone  impairs  the  immune  system. 

He  said,  and  I'll  quote  directly  from  his  memorandum, 

Violations  of  the  national  ambient  air  quality  standard  for  ozone  are  considered 
a  serious  public  health  concern.  Reduction  in  exposure  of  humans  to  ambient  con- 
centrations of  particulate  matter  is  associated  with  reduction  in  morbidity  and  mor- 
tality. ,     . 

The  treatment  of  foreign  refiners  proposed  in  the  regulation  is  necessary  to  ensure 
that  the  public  health  benefit  sought  by  Congress  in  enacting  the  Clean  Fuels  provi- 
sion of  the  Act  are  accomplished. 

[See  Appendix  1,  p.  92,  for  complete  text  of  memorandum.] 

Senator  BAUCUS.  So  when  EPA  published  its  final  rule  on  De- 
cember 15th  without  acquiescing  to  Venezuelan  concerns,  isn't  it 
true  that  you  did  so  because  you  were  acting  to  literally  enforce  the 
Act  and  save  the  lives  of  many  Americans  and  prevent  illnesses? 

Ms.  Nichols.  I  think  throughout  this  rulemaking  process,  Sen- 
ator Baucus,  EPA's  primary  concern  has  been  to  protect  public 
health  and  the  environment,  and  that  will  continue  to  be  our  con- 
cern as  we  move  forward  with  the  implementation  of  the  rule  or 
with  any  subsequent  amendments  that  may  be  made  to  it.  The  doc- 
ument that  you  quoted  from  accurately  states  that  health  concerns 
that  we  have  about  ozone,  this  rule  obviously  is  aimed  at  reduction 
of  overall  ozone  levels. 

But  I  think  it's  important  that  you  and  the  committee  under- 
stand that  the  issue  about  the  baseline  and  whether  Venezuela  will 
be  allowed  to  petition  for  a  separate  baseline  or  not  is  being  evalu- 
ated in  the  context  of  the  overall  enforcement  and  effectiveness  of 
the  rule  itself.  It  is  not  EPA's  intention,  nor  would  we  allow  any 
changes  to  be  made  that  would  undermine  the  effectiveness  of  this 
rule  overall  in  achieving  the  ozone  reduction  benefits  that  Congress 
has  planned  to  achieve  from  this  rule. 

But  it's  also  important  to  point  out  that  each  gasoline  that's  sold 
in  the  United  States  has  slightly  different  components,  Venezuelan 
gasoline,  about  which  we  now  have  a  lot  of  data  that  has  been  sub- 
mitted to  us,  is  actually  cleaner  than  the  average  domestic  gaso- 
lines that  are  sold  here  in  terms  of  volatile  organic  compounds  and 
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toxics,  both  of  which  were  the  two  primary  goals  of  the  reformu- 
lated gasoline  rule. 

Senator  BAUCUS.  Ms.  Nichols,  we're  talking  about  ozone  right 
now. 

And  Venezuelan  gasoline  has  much  higher  concentrations  of 
olefins,  which  is  a  precursor  to  nitrous  oxide,  as  you  know,  as  well 
as  anybody  in  this  room,  combined  with  VOCs,  causes  ozone. 

Ms.  Nichols.  Yes,  that's  true. 

Senator  BAUCUS.  So  we're  focusing  right  now  on  the  reg/neg  and 
its  effect  on  ozone  levels,  particularly  in  the  northeastern  states, 
and  it  is  true  that  Venezuelan  gasoline  is  significantly  higher  in 
precursors  of  substances  which  cause  increased  ozone.  That's  un- 
disputed. 

Ms.  NICHOLS.  It  is  higher  in  some  components  but  lower  in  oth- 
ers. 

Senator  Baucus.  That  cause  ozone? 

Ms.  Nichols.  Both  of  which  cause  ozone.  And  overall,  under  the 
rule,  all  of  those  will  be  reduced. 

Senator  BAUCUS.  But  isn't  it  true  that  you  concluded  that  treat- 
ing Venezuela  the  same  as  domestic  refiners  would  result  in  a  14 
percent  increase  above  U.S.  refiners  average  in  nitrous  oxide  emis- 
sions, northeast  non-attainment  zones? 

Ms.  NICHOLS.  If  Venezuela  were  to  be  allowed  to  use  their  own 
baseline,  the  gasoline  that  they  would  be  selling  for  the  three-year 
period  until  the  complex  model  comes  into  effect  would  have  a 
higher  than  average  level  of  NOx,  nitrogen  oxide,  excuse  me,  and 
a  lower  than  average  within  the  total  pool  level  of  benzene  and 
VOCs,  and  overall,  therefore,  and  even  the  level  of  the  NOx  would 
be  within  the  range  of  other  domestic  gasolines  that  will  be  sold 
under  this  rule. 

Senator  BAUCUS.  One  purpose  of  the  reg/neg  is  to  lower  the 
ozone  levels  in  the  northeast,  the  effect  of  letting  the  Venezuelan 
gasoline  in  under  the  Venezuelan  proposal  would  increase  ozone  in 
the  northeast? 

Ms.  NICHOLS.  No,  it  will  not  increase  ozone  in  the  northeast,  Mr. 
Chairman.  It  will  only  increase  the  amount  of  NOx  which  is 
there 

Senator  BAUCUS.  Which  is  the  precursor,  primary  component  in 
the  formulation  of  ozone. 

Ms.  NICHOLS.  It's  one  of  the  two  components,  but  the  point  is 
here  that  this  gasoline,  like  every  other  gasoline,  is  going  to  get  a 
15  percent  reduction  in  VOCs,  and  hold  NOx  at  baseline  levels, 
which  is  exactly  what  the  Clean  Air  Act  says  that  reformulated 
gasoline  is  supposed  to  do. 

Senator  BAUCUS.  The  December  15th  rule  had  that  effect? 

Ms.  Nichols.  The  December  15th  rule,  Mr.  Chairman,  required 
Venezuela  to  do  more  in  the  way  of  reformulating  its  gasoline  to 
achieve  a  lower  level  of  NOx  to  go  beyond  what  would  be  required 
of  any  domestic  company. 

Senator  BAUCUS.  December  15th? 

Ms.  Nichols.  Yes. 

Senator  BAUCUS.  As  of  December  15,  1993,  that's  correct. 

I  would  like  now  to  turn  to  Senator  Wofford,  under  the  early  bird 
rule,  you're  the  first  to  be  recognized. 


Senator  WOFFORD.  Mr.  Chairman,  thank  you.  Happy  Earth  Day. 

Senator  BAUCUS.  Thank  you. 

Senator  WOFFORD.  Today's  hearing  certainly  demonstrates  that 
environmental  issues  are  indeed  global  and  I  trust  that  we  all  un- 
derstand that  when  we're  talking  about  the  Earth,  we're  talking 
about  the  air  that  makes  life  on  Earth  possible. 

I  want  to  thank  you,  Senator  Baucus,  for  the  hearing,  and  for 
taking  the  leadership  in  putting  Senate  Resolution  197  on  the 
table,  which  I  joined  in,  and  a  number  of  other  Senators  have 
joined  in.  It  states  the  propositions  that  lead  to  a  great  concern 
that  after  all  the  efforts  we've  put  into  the  Clean  Air  Act,  the  gains 
could  be  wiped  away  by  granting  waivers.  In  Pennsylvania,  the 
Philadelphia  area  is  currently  classified  as  a  severe  ozone  non-at- 
tainment area  under  the  Clean  Air  Act.  And  this,  as  you  know,  has 
far-reaching  implications  for  residents  and  businesses  in  that 
whole  Philadelphia  region. 

As  a  result,  we're  considering  aggressive  control  measures,  in- 
cluding unpopular  programs  such  as  the  Employee  Trip  Reduction 
Program.  The  goal  is  to  reduce  emissions  from  mobile  sources  like 
cars  through  increased  car  pooling  and  mass  transit.  Though  there 
is  serious  question  on  how  this  has  actually  worked,  I've  met  with 
a  lot  of  the  concerned  people  from  the  Philadelphia  area  on  this 
issue. 

But  all  efforts  we're  making  will  go  to  waste  if  waivers  are  given 
that  will  increase  the  emissions  into  the  air.  So  I  guess  one  of  the 
first  round  of  questions,  I  think  I  already  see  the  answers,  is  would 
Philadelphia  area  commuters  and  commuters  in  the  northeast  be 
required  to  increase  carpool  efforts  as  a  result  of  the  implementa- 
tion of  this  rule? 

Ms.  Nichols.  Absolutely  not,  Senator  Wofford.  We  have  looked 
at  the  impact  if  the  proposal  to  allow  a  foreign  company  to  apply 
for  a  baseline  identical  to  a  domestic  company  were  to  go  forward, 
and  if  Venezuela  were  to  apply  and  receive  its  own  baseline,  which 
is  not  a  waiver,  but  simply  identical  treatment  to  what  domestic 
refiners  would  get. 

The  differential  effect  in  terms  of  NOx  emissions,  and  we  can't 
do  this  by  city,  but  we  can  do  it  throughout  the  marketing  terri- 
tory, which  is  roughly  coincident  with  the  New  England  region,  is 
approximately  0.08  percent  of  NOx.  And  that  differential,  I  have 
checked  with  our  experts  in  ozone  modeling,  is  not  detectable  with- 
in the  margin  of  error  that  we  use  to  evaluate  control  strategies  for 
ozone  attainment. 

I'm  not  trying  to  say  that  I  would  minimize  any  amount  of  NOx 
emissions  as  being  de  minimis  or  unimportant.  But  in  terms  of 
what  would  be  required  of  the  Philadelphia  region  in  order  to  dem- 
onstrate attainment  and  whether  other  measures  would  be  re- 
quired to  make  up  for  such  a  differential,  the  answer  is  no. 

Senator  WOFFORD.  Isn't  this  a  matter  of  sufficient  importance  so 
that  with  respect  for  your  judgment  and  your  experts,  these  issues 
should  be  considered  in  public  hearings  with  notice  and  oppor- 
tunity for  others  to  comment  on  the  same  question  and  many  other 
questions?  Will  that  happen  under  the  procedures  that  you're  sug- 
gesting, or  will  this  rule  go  into  effect  without  such  public  notice 
and  hearing? 
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Ms.  NICHOLS.  No,  the  process  that  we're  in  now  is  that  the  Ad- 
ministrator has  issued,  as  of  yesterday,  a  proposal  seeking  public 
comment  on  the  possibility  of  allowing  a  foreign  refiner  to  petition 
for  a  separate  baseline  under  the  final  reformulated  gasoline  rule. 
This  will  go  through  a  comment,  a  notice  of  comment  proceeding, 
no  action  would  be  taken  until  EPA  has  evaluated  the  comments, 
and  we  are  specifically  seeking  comments  on  both  the  environ- 
mental effects  of  the  proposal  and  also  whether  there  are  any  alter- 
natives which  might  be  preferable  from  an  overall  environmental 
point  of  view,  and  in  addition  to  that,  we  will  hold  a  public  hearing 
before  moving  forward  with  any  final  rule. 

Senator  WOFFORD.  I'm  glad  to  hear  that. 

Is  Venezuela  the  only  country  so  far  to  have  protested  the  refiner 
baseline  rule? 

Ms.  Nichols.  Yes.  Venezuela  is  the  only  country  as  far  as  we 
know  that  has  the  capability  of  documenting  what  their  chemical 
formulas  and  components  were  going  back  to  1990,  similar  to  a 
U.S.  refinery,  and  they  are  the  only  country  which  has  offered  to 
subject  themselves  to  the  same  or  in  fact  more  stringent  enforce- 
ment procedures,  which  we  would  propose  to  require. 

We  are  concerned  about  our  ability  to  enforce  in  a  foreign  coun- 
try, and  one  of  the  elements  of  the  proposal  that  we  have  put  forth 
is  that  any  country  that  wanted  to  petition  for  its  own  baseline 
would  have  to  agree  to  permit  inspectors  from  the  United  States 
to  be  in  their  refineries  upon  no  warrant,  no  notice  whatsoever. 
That's  with  submitting  audited  reports  and  all  the  other  require- 
ments that  we  would  place  upon  a  domestic  refiner. 

Senator  WOFFORD.  Are  you  concerned  that  if  this  rule  were  to  be 
adopted  that  other  nations  will  ask  to  come  under  its  shield? 

Ms.  NICHOLS.  I  think  there  will  be  other  countries  that  will  be 
interested  in  applying  for  their  own  baselines  for  conventional  gas- 
oline, but  this  is  something  that  would  not  consider.  And  in  the 
proposal,  we  specifically  excluded  any  consideration  of  separate 
baselines  for  a  conventional  gasoline. 

Senator  WOFFORD.  Thank  you. 

Senator  BAUCUS.  Thank  you. 

Senator  Lieberman? 

OPENING  STATEMENT  OF  HON.  JOSEPH  I.  LIEBERMAN,  U.S. 
SENATOR  FROM  THE  STATE  OF  CONNECTICUT 

Senator  Lieberman.  Thank  you,  Mr.  Chairman,  and  thanks  to 
you  and  your  staff  for  looking  into  this  issue,  which  is  very  impor- 
tant to  our  implementation  of  the  Clean  Air  Act  Amendments.  I 
also  want  to  wish  you  all  a  Happy  Earth  Day  and  state  with  pride 
that  I'm  wearing  my  Jerry  Garcia  wetlands  tie  today.  [Laughter.] 

For  ozone  non-attainment  areas,  such  as  the  entire  State  of  Con- 
necticut, this  reformulated  gasoline  program  is  probably  the  single 
most  important  section  of  the  Clean  Air  Act  Amendments.  It's  very 
significant,  and  I  guess  this  discussion  today  shows  as  we  go  from 
global  and  more  conceptual  concerns  and  policy  goals,  and  ideals 
and  values  expressed  in  our  celebration  of  Earth  Day,  a  lot  of  it 
comes  down  to  some  highly  complicated  factual  judgments  and 
some  very  sensitive  and  sophisticated  requirements  on  administra- 
tors to  carry  out  this  program.  But  obviously,  if  we  want  to  protect 
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the  environment,  we've  got  to,  if  I'm  not  mixing  my  metaphors,  get 
down  into  the  nitty-gritty  to  make  sure  it  all  comes  out  right. 

For  the  first  time,  the  1990  Clean  Air  Act  Amendments  did  rec- 
ognize that  while  we  still  need  to  achieve  improvements  in  auto- 
mobile emissions  that  we  really  failed  to  clean  up  what  was  going 
into  the  car,  and  in  that  sense,  though  I  think  there  is  more  we 
could  do  to  push  Detroit  forward  here,  the  truth  is  that  we  did  re- 
quire, we  have  required  more  of  Detroit  than  we  have  of  the  oil 
companies  over  time.  The  reductions  to  be  achieved  from  reformu- 
lated gasoline  will  bring  non-attainment  areas  a  long  way  toward 
achieving  clean  air. 

But  just  to  state  the  obvious,  and  the  obvious  matters  here  to 
people  in  states  like  Connecticut,  to  the  extent  that  we  get  fewer 
emission  reductions  from  the  reformulated  gasoline  that  the  law  al- 
lows, the  factories  and  other  businesses  that  emit  pollutants  in 
non-attaintment  areas  will  be  forced  to  make  even  greater  com- 
pensating reductions  which  will  be  more  costly  or  inconvenient  and 
have  a  more  significant  impact  on  jobs,  or  may  have  a  more  signifi- 
cant impact  on  jobs  in  our  states.  And  that's  why  this  somewhat 
arcane  or  detailed  discussion  is  so  important  to  us  in  states  like 
Connecticut. 

In  my  view,  the  most  important  question  that  we  need  to  exam- 
ine today  is  whether  EPA  believes  that  it  now  has  in  place  a  sys- 
tem for  verification,  certification  and  enforcement  with  respect  to 
the  Venezuelan  data.  And  the  question  there  is,  the  relevant  ques- 
tion is,  what  has  changed  since  the  time  EPA  issued  its  final  rule? 
Is  the  system  set  forth  in  the  proposed  rule  different  than  the  one 
EPA  previously  considered? 

The  second  question  I  believe  we  should  address  today  is  the 
basis  for  EPA's  proposed  reversal  of  its  final  rule.  The  U.S.  Trade 
Representative,  I  think,  needs  to  set  forth  clearly  for  us  what  its 
advice  to  EPA  was  with  respect  to  whether  EPA's  final  rule  vio- 
lated GATT. 

And  the  third  area  that  I  for  one  want  to  understand  more  clear- 
ly is  the  impact  on  air  quality  of  EPA's  proposed  rule  change.  The 
data  that  I've  seen  appears  to  establish  that  Venezuelan  product  is 
dirtier  than  the  average  American  1990  baseline  gasolines  for  cer- 
tain constituents,  namely  olefins,  which  contribute  significantly  to 
NOx  formation,  which  is  critical  to  us  in  the  northeast,  because  re- 
ductions of  NOx  are  vital  to  achieving  attainment,  which  is  to  say 
clean  air,  in  the  northeast. 

But  the  data  also  seems  to  indicate  that  the  Venezuelan  gasoline 
is  actually  cleaner  in  other  constituents  than  the  American  base- 
line, although  from  a  parochial  point  of  view,  I  have  to  say  that 
those  constituents  may  not  be  as  critical  to  our  efforts  in  the  north- 
east to  reduce  ozone  levels. 

What  I  don't  know  is  how  the  quality  of  Venezuelan  reformulated 
gasoline  will  compare  to  the  quality  of  reformulated  gasoline  pro- 
duced by  every  individual  American  refinery.  One-half  of  the  Amer- 
ican refineries  are  producing  gasoline  which  is  below  the  1990  av- 
erage. Last  week  I  sent  EPA  a  set  of  written  questions  which 
aimed  at  determining  how  the  quality  of  the  reformulated  domestic 
gasoline  which  will  be  used  in  the  northeast  will  compare  with  the 
quality  of  the  gasoline  imported  from  Venezuela  under  the  new 
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agreement  and  how  the  impact  on  air  quality  would  differ  with  use 
of  each  of  those  products.  The  answer  to  those  questions  about  air 
quality  are  obviously  also  important  in  the  context  of  GATT. 

So,  Mr.  Chairman,  without  wanting  to  indulge  too  much  on  your 
patience,  I  wanted  to  just  ask  two  sets  of  questions  off  of  that 
statement.  One  is,  to  Ms.  Nichols,  how  will  the  quality  and  again 
to  state  the  obvious,  which  has  been  stated  before,  an  awful  lot  of 
the  Venezuelan  oil  comes  into  the  northeast,  so  it's  important  to  us, 
how  will  the  quality  of  Venezuela  reformulated  gasoline  compare 
with  the  quality  of  reformulated  gasoline  produced  by  each  domes- 
tic refinery  that  serves  the  northeast. 

And  if  you're  able,  either  in  oral  testimony  today  or  to  be  fol- 
lowed with  a  written  answer,  I'd  like  to  know  the  answer  both  in 
terms  of  a  comparison  of  the  quality  of  each  of  the  constituents  of 
the  gasoline  and  in  terms  of  a  comparison  of  the  overall  impact  on 
air  quality  of  the  Venezuelan  gas  and  each  domestic  refinery  that 
serves  the  northeast.  It's  not  a  simple  question,  but  unfortunately, 
that's  the  question  that  my  own  path  of  inquiry  on  behalf  of  the 
northeast,  and  particularly  Connecticut,  leads  me  to. 

Ms.  Nichols.  Well,  first  of  all,  I  would  just  like  to  say  that  I  ap- 
preciate the  path  that  you've  laid  out  in  terms  of  the  questions  that 
you're  asking.  I  think  those  are  the  correct  questions,  and  I  also  ap- 
preciate your  statement  with  respect  to  the  importance  of  the  over- 
all reformulated  gasoline  rule  in  the  grand  scheme  of  our  hopes  for 
achieving  the  ozone  standard  in  the  northeast  and  in  all  the  other 
severe  non-attainment  areas  for  ozone,  the  reformulated  gasoline 
rule  is  certainly  one  of,  if  not  the  most  important  rule  that  we've 
been  involved  with  under  the  1990  Clean  Air  Act  Amendments. 

I  think  it  is  important  for  me  to  say,  not  only  for  myself  but  for 
the  staff  at  EPA  that  we  are  keenly  aware  of  our  obligations  and 
have  no  desire  to  do  anything  but  to  achieve  the  maximum  possible 
results  from  reformulated  gasoline  in  the  way  of  protection  of  the 
atmosphere,  protection  of  public  health  and  the  environment.  Our 
concern  throughout  has  been  to  try  to  develop  a  rule  that  would 
achieve  the  maximum  results  for  air  quality,  while  at  the  same 
time  being  something  that  was  capable  of  being  administered  and 
enforced  fairly  and  equitably,  and  that  is  what  we  are  trying  to  do, 
and  what  we  have  been  trying  to  do  throughout. 

In  looking  at  the  issue  of  whether  a  country  which  exports  gaso- 
line, finished  gasoline  product  to  the  U.S.,  could  be  treated  equally 
or  allowed  to  be  treated  equivalently  to  domestic  companies,  EPA 
has  tried  to  address  the  questions  that  you  have  raised.  One  of  the 
questions  that  you  asked  was  to  compare  the  quality  of  Venezuela's 
gasoline  with  individual  U.S.  refiners.  That  is  not  something  that 
we  are  able  to  do  at  this  time,  because  the  domestic  refiners  have 
not  yet  submitted  the  same  quality  or  quantity  of  data  that  Ven- 
ezuela has  submitted  to  us,  because  their  petitions  won't  be  coming 
in  until  June. 

So  at  this  point,  all  we  can  really  address  is  the  average  and  the 
pool  of  gasoline  that's  available  in  the  New  England  area,  and  even 
there,  the  data  that  we  have  are  broken  down  at  best  by  states,  not 
by  the  kind  of  fine  distinctions  that  we  might  like  to  be  able  to 
make  in  terms  of  urban  areas. 
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But  within  that,  given  that  quality  of  the  data,  what  we  can  say 
is  that  if  we  are  to,  if  we  were  to  go  ahead  and  make  final  a  rule 
which  allowed  Venezuela  to  petition  for  a  baseline  identical  to  a 
U.S.  company  that  it  would  be  treated  in  exactly  the  same  manner 
as  the  domestic  companies,  that  is,  all  gasoline  that  would  be  sold 
would  be  getting  a  15  percent  reduction  in  VOCs,  all  would  be  get- 
ting a  15  percent  improvement  in  toxic  emissions,  and  all  of  them 
would  be  held  at  the  1990  levels  for  NOx. 

So  the  only  issue  that  we're  really  focusing  on  here  is  whether 
Venezuela  will  have  to  reduce  NOx  below  the  average  versus  hold- 
ing steady  with  its  own  NOx  content  as  opposed  to  what  the  do- 
mestic companies  will  be  allowed  to  do.  And  it's  that  increment  of 
NOx  reductions  that  we  might  be  able  to  squeeze  out  of  Ven- 
ezuelan gasoline  if  we  were  to  discriminate  against  them,  in  effect, 
by  not  treating  them  equally  to  domestic  companies.  That's  what 
we're  worrying  about  here. 

Senator  Lieberman.  Okay,  I  appreciate  that  answer,  and  obvi- 
ously, as  the  data  allows,  I  would  be  very  interested  in  having 
more  detailed  comparisons  as  they  become  available.  Under  the 
agreement  between  U.S.  and  Venezuelan  governments,  I'm  wonder- 
ing if  you  could  tell  us  what  you  think  the  impact  would  be  on  the 
northeastern  States  that  adopted  California  car  emissions  stand- 
ards prior  to  1998. 

I  know  that  EPA  has  taken  the  position  that  the  northeastern 
States  did  not  need  to  adopt  the  California  fuel  standards  in  order 
to  adopt  the  California  car  emission  standards,  and  I  wonder  if 
that  position  would  change  in  any  way  as  a  result  of  the  gasoline 
that  could  be  used  in  the  northeast  under  this  agreement? 

Ms.  Nichols.  Well,  the  gasoline  that  will  be  available,  if  the 
agreement  should  result  in  a  final  rulemaking,  would  be  the  same 
as  what  was  available  in  1990,  so  there  would  be  no  increase  in 
the  sulfur  content  of  the  gasoline  according  to  the  information  that 
has  been  furnished  us,  because  of  the  configurations  of  their  refin- 
eries that  they  are  currently  making.  By  1995,  there  will  be  a  sub- 
stantial reduction  in  the  sulfur  and  olefin  content  of  their  gasoline. 
And  because  of  that,  we  think  that  there  is  absolutely  no  danger 
of  any  adverse  impact,  either  on  the  catalysts  or  on  the  diagnostic 
systems  that  will  be  used  for  the  California  lev  cars. 

Senator  Lieberman.  That's  a  very  important  answer.  Let  me  just 
see  if  I  can  take  it  one  step  further,  final  question,  which  is  wheth- 
er you  think  the  auto  makers  have  any  arguments,  legal  or  factual, 
that  the  gasoline  allowed  under  the  agreement  would  have  any  dif- 
ferent impact  on  cars  produced  with  California  emissions  standards 
than  would  the  reformulated  gasoline  allowed  under  the  final  rule? 
Ms.  Nichols.  The  argument  that  the  auto  companies  made  about 
the  dependence  of  the  California  standards  on  the  quality  of  gaso- 
line is  one  that  EPA  has  rejected,  and  I  believe  the  Court  of  Ap- 
peals in  New  York  has  also  now  rejected.  We  don't  believe  that 
there  is  any  differential  effect  as  a  result  of  the  baseline  issue 
being  adjusted  one  way  or  the  other  under  the  reformulated  rule. 
Senator  Lieberman.  Okay,  so  the  answer  to  my  question,  the 
auto  makers  may  have  an  argument  but  you  don't  accept  it? 

Ms.  Nichols.  No,  I  don't  accept  it,  and  I  don't  think  that  they 
can  make  a  case  that  it's  any  different  than  the  current  pool. 


14 

Senator  LlEBERMAN.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Senator  BAUCUS.  Thank  you  very  much,  Senator. 

Ms.  Nichols,  turning  back  to  Venezuelan  gasoline  in  the  north- 
east, is  it  true  that  EPA  concluded  that  treating  Venezuela  the 
same  as  domestic  refiners  would  result  in  a  14  percent  increase 
above  the  U.S.  refiners  average  in  nitrous  oxide  emissions  in  the 
northeast?  That's  the  question.  Is  that  accurate?  Did  EPA  reach 
that  conclusion? 

Ms.  Nichols.  The  difference  be — yes.  Yes,  EPA  reached  the  con- 
clusion that  there  is  a  14  percent  difference 

Senator  BAUCUS.  Increase. 

Ms.  Nichols  [continuing].  In  NOx  emissions,  yes,  between  the 
baseline  and  the,  Federal  baseline  and  the  independent,  individual 
baseline  that  Venezuela  would  be  able  to  establish. 

Senator  BAUCUS.  Just  to  clear  up  a  point  that  you  made,  in  re- 
sponse to  Senator  Wofford,  you  said  that  EPA  has  concluded,  be- 
cause after  you  checked  with  certain  people  somewhere,  apparently 
quite  recently,  that  there  is  only  a  0.18  percent  increase  in  NOx 
as  a  consequence  of  this  in  the  northeast.  Is  that  what  you  said? 

Ms.  Nichols.  The  differential  NOx  emissions,  based  on  multiply- 
ing the  amount  of  gasoline  that  we  believe  Venezuela  sells,  their 
portion  of  the  market  in  the  northeast,  by  that  differential,  results 
in  an  increase  of  NOx  emissions  total  which  amounts  to  about  0.08 
percent  of  all  the  NOx  emissions,  the  NOx  inventory,  during  the 
summer  ozone  season  in  the  northeast  United  States.  And  so  it  was 
that  figure  that  I  was  then  saying  to  Senator  Wofford,  if  you  try 
to  apply  that  number  of  tons,  which  amounts  to  a  total  of  667  tons, 
and  try  to  put  that  into  the  ozone  models  that  we  use,  the  urban 
air  shed  models  that  we  use 

Senator  BAUCUS.  I'm  trying  to  separate  out  two  different  points 
here.  One  is,  currently  how  dirty,  in  the  vernacular,  is  Venezuelan 
gasoline,  if  created  the  same  as  domestic  refiners,  and  second  what 
new  and  different  information  are  you  subsequently  coming  up 
with  and  how  did  you  come  up  with  it? 

Referring  to  the  first  point,  according  to  the  inter-agency  memo 
of  March  14th  of  this  year,  "The  quality  of  Venezuela's  1990  gaso- 
line," this  was  an  EPA,  I  think,  written,  inter-agency  memoran- 
dum, "The  quality  of  Venezuela's  1990  gasoline  that  was  imported 
into  the  United  States  was  dirtier  than  1990  U.S.  average  gasoline, 
so  that  RFG  produced  to  this  baseline  resulted  in  adverse  air  qual- 
ity impacts  relative  to  the  U.S.  average  gasoline."  And  it  goes  on 
to  say  all  the  reasons  why,  and  basically  it's  a  13.9  percent  greater 
NOx  emissions,  etc. 

This  is  the  only  documentation  we  have,  and  all  the  documents 
state  within  EPA  that  the  gasoline  would  be  dirtier,  and  leads  to 
a  very  strong  conclusion  that  this  is  bad  stuff.  We  shouldn't  have 
this  in  the  northeast.  It's  a  14  percent  increase,  for  example,  in  ni- 
trous oxides. 

You  answered  Senator  Wofford  basically  that  it's  not  that  big  a 
deal  overall,  because  it  only  results  in  0.08  increase  in  NOx  overall 
in  the  northeast.  My  question  is,  when  did  you  reach  that  conclu- 
sion? For  two  years,  EPA's  study  of  this  issue  and  all  documents 
written  by  EPA  and  other  agencies  has  the  opposite  conclusion. 
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There's  a  significant  problem  here,  and  that's  the  reason  why  the 
December  15th  rule  was  written. 

What's  the  origin  of  your  latest  statement,  given  just  about  15 
minutes  ago?  Is  there  any  documentation  anywhere  to  support 
that,  and  if  so,  when  was  that  document  written?  Was  it  written 
just  recently  or  was  it  written  any  time  relevant  to  the  decision  is- 
sued with  the  December  15  rule,  even  though  EPA  has  been  study- 
ing this  for  two  years? 

Ms.  Nichols.  Well,  there  are  a  couple  of  different  points  you've 
made  that  I  would  like  to  address.  I  guess  the  first  is,  the  issue 
of  what  do  you  mean  by  the  word  "dirtier."  And  we  certainly  use 
that  term  in  various  ways.  We've  used  other  terms  that  are  relative 
or  adjectives  that  characterize  the  quality  of  gasoline.  As  I've  said 
before,  the  Venezuelan  gasoline  is  dirtier  with  respect  to  the  ingre- 
dients that  will  cause  NOx  emissions. 

Senator  BAUCUS.  That's  correct. 

Ms.  Nichols.  What  we  are  attempting  to  do  here  is  achieve  a 
pool  of  reformulated  gasoline  in  the  ozone  areas  that  need  this  gas- 
oline that  meets  the  requirements  of  the  Clean  Air  Act,  that  is  15 
percent  reductions  in  VOCs  and  toxics,  and  no  increase  in  NOx 
over  baseline.  And  the  issue  that  we've  been  trying  to  focus  on  here 
as  we've  evolved  in  our  thinking  about  this  issue  is  do  we  have  an 
adequate  justification  for  discriminating  against  one  category  of  re- 
finers, that  is  foreign  refiners  against  domestic  refiners. 

Senator  BAUCUS.  We're  going  to  get  to  that  issue  a  little  later. 
I'm  just  focusing  on  whether  this  is  cleaner  or  dirtier. 

Ms.  Nichols.  Yes,  but 

Senator  BAUCUS.  We'll  get  to  the  discrimination  point  a  little 
later  on. 

Ms.  Nichols.  But  we  have  to,  I  think,  think  about  this  issue  in 
addressing  what  EPA  goes  through  in  developing  a  rule,  which  is, 
how  do  we  create  a  rule  which  achieves  our  objectives,  which  are 
to  meet  the  statutory  design  criteria,  to  meet  the  maximum  envi- 
ronmental benefits  and  to  do  so  in  a  way  which  we  can  administer 
in  a  fair,  equitable  manner  over  the  pool  of  people  that  we  have 
to  regulate. 

And  in  looking  at  the  issue  of  the  Venezuelans  throughout,  we 
have  been  focusing  on  the  question  of  the  documentation  and 
whether  there  was  a  legitimate  differential  between  Venezuelan 
gasoline  quality  and  other  domestic  gasoline  that  would  justify  not 
permitting  them  to  use  the  individual  baseline  that  all  domestic 
companies  can  use. 

As  you've  correctly  stated,  Venezuelan  gasoline  is  dirtier  than 
the  average  level  of  gasoline  in  the  United  States  with  respect  to 
NOx.  That  means  roughly  half  is  as  dirty  or  dirtier,  half  is  going 
to  be  cleaner.  So  from  our  point  of  view,  the  major  question  that 
we  had  to  look  at  was,  what  was  the  quality  of  the  data  that 
backed  those  statements  up.  And  throughout  the  period,  up  until 
the  final  rule  was  promulgated  in  December  and  afterwards,  Ven- 
ezuela was  submitting  data  to  us  to  try  to  substantiate  what  those 
numbers  were. 

Senator  BAUCUS.  And  based  upon  that  data,  EPA  reached  its 
final  rule  December  15th 

Ms.  Nichols.  Yes. 
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Senator  BAUCUS  [continuing].  Which  stated  that  foreign  refiners 
had  to  meet  the  1990  baseline. 

Ms.  Nichols.  Yes. 

Senator  BAUCUS.  Because  EPA  concluded  that  otherwise,  air 
would  be  too  much  dirtier,  and  that  would  not  be  fair  and  appro- 
priate to  the  administration  of  the  Act,  isn't  that  basically  correct? 

Ms.  NICHOLS.  And  at  the  time  that  we  promulgated  the  rule,  we 
specifically  indicated  in  public  that  we  were  still  examining  the 
data  that  Venezuela  had  submitted  and  would  be  holding  further 
discussions  with  Venezuela  with  respect  to  their  request  to  be 
treated  equally  with  domestic  refiners.  We  then  proceeded  to  do 
that,  staff  had  more  time  after  they  came  to  the  final  resolution  of 
getting  that  rule  out.  It  was  under  a  court-ordered  deadline  with 
tremendous  pressure. 

We  were  dealing  with  issues  such  as  the  NOx  reductions,  which 
all  gasoline  is  going  to  achieve  under  phase  two  of  this  rule,  as  well 
as  with  the  issue  about  ethanol  and  renewable  fuels  in  the  final 
rule,  and  so  we  shut  that  issue  down,  but  we  indicated  that  we 
would  keep  talking  to  Venezuela  and  we  did  that. 

Senator  BAUCUS.  And  as  a  consequence,  held  a  December  14 
meeting  in  the  White  House.  Here's  my  concern.  EPA,  I  think  cor- 
rectly, was  saying  no  to  Venezuela's  entreaties;  because  otherwise, 
the  air  in  the  northeast  would  be  significantly  dirtier,  and  it  would 
be  unfair  to  residents  living  in  the  northeast.  The  rule  was  issued 
December  15th,  after  two  years  of  negotiations,  all  with  various 
concerns. 

One  day  earlier,  on  December  14th,  there's  a  meeting  at  the 
White  House.  Essentially  the  word  was  given,  EPA  has  the  Ven- 
ezuelan oil  minister  visit  the  White  House,  and  others  visit  the 
White  House,  to  "reconsider"  and  to  think  about  this  some  more. 
And  that  is  the  reason  for  the  words  issued  by  EPA  on  either  De- 
cember 15th  or  the  next  day,  sort  of  reconsidering  this  because  of 
White  House  pressure.  That's  the  real  concern  here. 

That  is  why,  on  December  15  or  16  or  whatever  day  it  was,  those 
words  were  added,  "We're  going  to  reconsider,"  even  though  that 
was  the  final  rule,  December  15th,  even  though  for  the  preceding 
two  years,  at  least,  EPA,  State  Department  and  all  concerned  offi- 
cials properly  have  been  listening  to  various  entreaties  by  various 
interest  groups  and  reached  the  final  conclusion  on  December  15. 
My  concern  is  what's  happened  out  of  the  process,  out  of  the  rule- 
making, behind  closed  doors,  in  a  very  inappropriate  way.  That's 
my  major  concern. 

Ms.  Nichols.  Senator  Baucus,  may  I  respond  to  that,  please?  I 
think  it's  important  that  I  say  for  the  record  that  my  staff  had 
made  recommendations  to  me  prior  to  December  14th  that  the 
baseline  issue  be  resolved  in  Venezuela's  favor.  Those  staff  people 
were  present  at  the  December  14th  meeting  that  you  refer  to  that 
took  place  in  the  White  House. 

I  think  that  it  is  unfair  to  their  integrity  and  to  their  competence 
to  imply  that  they  changed  their  position  as  a  result  of  political 
pressure  being  brought  to  bear.  That  is  not  the  case,  and  I  don't 
believe  there  is  anything  in  the  record  that  supports  that. 
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Senator  Baucus.  Here's  the  ecncem,  frankly.  What  do  I  have  to 
go  on?  Essentially  what  I  have  to  ;jo  on  is  the  document  in  the 
record.  Everything  in  the  record  states  what  I've  been  saying. 

Now,  someone  on  your  staff  may  have  come  to  somebody  and 
made  the  statement,  but  there's  no  documentation  of  that.  There's 
none.  There's  no  documentation  of  evidence  contrary  or  of  state- 
ments to  the  contrary.  That's  what  I  have  to  go  on,  is  the  record, 
this  document. 

All  relevant  documents  we've  asked  EPA  and  other  agencies  to 
provide;  we  have  given  EPA  an  opportunity  to  provide  whatever 
documents  it  wants  to  provide.  The  documents  that  EPA  and  other 
agencies  have  provided  to  us,  leads  to  the  conclusion  that  EPA  was 
properly  doing  its  job  up  through  December  15th,  then,  the  White 
House  meetings  of  December  14th  and  March  14th,  essentially  had 
a  consequence  of,  the  White  House  giving  the  direction  to  EPA  to 
listen  to  Venezuela,  to  do  Venezuela  a  favor,  figure  out  a  way  to 
do  Venezuela  a  favor  which  has  this  adverse  public  health  con- 
sequence on  Americans. 

And  it's  particularly  disturbing  to  me  because  of  two  reasons. 
One,  it's  raising  the  nitrous  oxide  levels  in  the  northeast,  con- 
sequently, citizens  of  the  northeast,  if  they  don't  meet  their  non- 
attainment  goals  under  the  Act,  under  their  SIPS,  they  are  going 
to  be  under  greater  pressure  to  take  other  actions  to  reduce  levels 
of  appropriate  contaminants,  whereas  Venezuela  gets  a  big  break. 
That's  one  big  concern  I  have. 

The  other  big  concern  I  have,  is  the  process.  This  committee  was 
never  informed  of  the  potential  change,  no  one  in  the  Congress  ever 
was.  In  fact,  as  you  well  know,  there  is  a  State  Department  cable 
to  Venezuela,  from  the  U.S.  ambassador  to  Venezuela,  saying 
"Keep  this  a  secret,  this  change,  don't  tell  Congress  about  it  until 
we  have  an  opportunity  to  say  when,"  and  so  forth. 

So  all  of  the  evidence,  all  of  the  documents,  unfortunately,  lead 
to  a  very,  very  disturbing  set  of  conclusions.  Now,  it  may  be  that 
internally,  there  were  these  private  conversations  in  the  EPA  that 
are  not  being  mentioned,  but  I'm  asking  EPA  to  provide  the  docu- 
ments or  records  of  those  kinds  of  discussions. 

Ms.  Nichols.  Senator,  I  think  if  you  would  refer  back  to  docu- 
ments in  the  record  that  were  provided  to  you  back  in  September 
of  1993  relating  to  the  initial  agreement  as  well  as  draft  rules  that 
were  in  the  record  October  and  November  of  1993,  you  would  see 
that  there  were  discussions  underway  within  EPA  with  respect  to 
this.  The  interagency  process  that  you  seem  to  find  a  sinister  one 
we  think  is  a  normal  process  for  EPA  to  engage  in  when  we're  de- 
veloping rules  that  have  impact  on  other  agencies'  interests  as  well. 
And  I  would  just  like  to  reiterate  that  the  proposal  that  is  out 
there  is  subject  to  public  comment,  public  hearing,  we're  specifi- 
cally seeking  environmental  information  about  consequences,  and  I 
can  assure  you  that  we  will  not  go  forward  with  a  final  rule  unless 
we're  satisfied  with  respect  to  the  environmental  consequences. 

Senator  BAUCUS.  There  is  documentation  of  early  discussions, 
that  is  correct.  But  there  is  no  documentation  of  EPA  personnel 
recommendation  to  accept  Venezuela's  proposal.  That's  the  point. 

Mr.  Shapiro.  Senator,  if  I  could  just  add  for  a  second,  I  don't 
think  we're  quite  limited  to  the  documents  that  you've  described, 
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although  obviously  those  are  the  most  important  and  your  staff  and 
you  have  gone  over  them  more  than  anyone  else. 

But  our  written  testimony  from  USTR  and  my  testimony  here  at 
this  point  would  note  that  we  felt,  based  on  interagency  discus- 
sions, that  in  the  fall  of  1993,  EPA  appeared  to  be  close  to  reaching 
the  conclusion  that  Venezuela's  concerns  could  be  accommodated 
while  complying  with  the  Clean  Air  Act  goals  for  reformulated  gas. 

I  raise  that,  Senator,  only  to  say  that  this  ongoing  process  which 
went  on  more  than  a  year  and  a  half,  perhaps  as  many  as  two 
years,  there  were  many  times  in  that  process  that  staff  at  USTR 
who  were  consulted  about  the  GATT  issues  felt,  and  they  felt  in  the 
fall  of  1993,  that  EPA  appeared  to  be  close  to  the  conclusion  that 
Venezuela's  concerns  could  be  accommodated.  I  say  that  in  support 
of  Ms.  Nichols'  comment,  because  I  do  think  it's  an  important 
thing.  This  was  obviously  a  very  difficult  and  complex  issue. 

Senator  BAUCUS.  Sir,  do  you  have  documentation  of  that? 

Mr.  Shapiro.  I  have  documentation  which  I  gave  to  the  commit- 
tee, a  December  8  memo  that  we  sent  to  Ambassador  Kantor,  indi- 
cating at  that  time  that  EPA  had  now,  had  decided  at  this  point 
that  they  were  going  to  issue  the  December  15  rule.  And  the  sug- 
gestion in  the  document  is  that  that  came  to  something  of  a  sur- 
prise to  us,  given  what  had  gone  on  before. 

So  I  think  that  basically,  EPA  was  wrestling  with  a  very  difficult 
problem  and  I  simply  wanted  to  respond  to  the  point  that  I  don't 
believe  that  the  December  14  meeting,  and  as  you  know,  I  was  not 
in  the  country  at  the  time,  but  I  don't  believe  from  what  I've  been 
able  to  ascertain,  that  that  injected  a  new  issue  or  constituted  a 
new  position. 

Senator  BAUCUS.  Well,  we'll  go  back  to  the  record.  The  record,  I 
think,  is  very  important. 

Senator  Lieberman  has  questions. 

Senator  LlEBERMAN.  Thanks,  Mr.  Chairman,  and  I  appreciate  the 
seriousness  of  your  questioning  here,  particularly  as  a  Senator 
from  the  northeast  from  whence  you  do  not  originate.  I  appreciate 
that.  . 

I  want  to  ask  a  final  question  which  follows  on  yours,  Mr.  Chair- 
man, and  that  is,  another  element  of  what's  changed  since  EPA  is- 
sued the  final  rule,  and  this  goes  to  what  I  think  is,  again  I'm 
about  to  misuse  the  word  baseline  here,  but  a  fundamental  ques- 
tion of  whether  you've  got  in  place  a  good  system  for  verification, 
certification,  and  enforcement. 

So,  my  question  is,  whether  the  system,  and  that  is  with  respect 
to  the  Venezuelan  data,  whether  the  system  that  EPA  has  in  place 
for  verification,  certification,  and  enforcement  set  forth  in  the  pro- 
posed rule  is  different  from  the  one  EPA  previously  had  considered. 

Ms.  Nichols.  Yes,  Senator  Lieberman.  The  proposal  sets  forth  a 
series  of  tests  which,  if  taken  together,  we  think  would  adequately 
assure  our  ability  to  enforce.  And  those  consist  of,  first  of  all,  a  re- 
quirement that  each  refiner,  regardless  of  where  they're  located, 
submit  a  petition  in  writing,  that  it  be  audited  by  an  independent 
auditor,  certified  and  approved  by  EPA,  that  the  refinery  be  subject 
to  enforcement  audits  at  the  site  of  the  refinery,  and  that  EPA 
would  not  approve  the  baseline  unless  it  were  satisfied  that  there 
was  certainty  about  the  data. 
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With  respect  to  them  matching  the  gasoline  after  it  leaves  the  re- 
finery with  what's  introduced  into  the  marketplace,  there  will  be 
enforcement  audits  at  the  point  of  entry  as  well  as  at  the  refinery, 
to  make  sure  that  the  gasoline  quality  matches  up.  This  is  some- 
thing that's  never  been  done  before,  but  under  our  proposal,  this 
would  be  required. 

We  would  require  an  independent  CPA  audit  to  confirm  that  the 
gasoline  that  was  loaded  onto  a  particular  ship  was  from  a  particu- 
lar refinery  that  had  previously  been  certified,  and  then  EPA  itself 
would  do  enforcement  audits  to  confirm  that.  In  addition  to  that, 
we  would  require  any  foreign  country  that  was  petitioning  to  use 
an  independent  baseline  to  grant  immediate  and  full  access  to  EPA 
for  any  inspections  and  audits  that  we  chose  to  make  on  the  foreign 
country's  soil.  This  is  obviously  something  that  they  would  have  to 
agree  to,  but  as  part  of  the  petition  process,  that  would  be,  in  order 
to  accept  the  petition,  that  would  be  something  that  we  would  re- 
quire. 

Given  all  of  those  protections 

Senator  Lieberman.  And  those  are  all  changes  from  the  earlier 
final  rule? 

Ms.  Nichols.  We  had  not  contemplated  doing  any  such  thing 
with  foreign  refiners  in  the  final  rule.  We  were  simply,  and  this  is 
part  of  the  discussion  and  the  thinking  process  that  was  going  on 
within  EPA,  in  terms  of  how  can  we  be  comfortable  with  foreign 
gasoline  and  foreign  refineries.  These  are  the  types  of  protections 
that  we  have  come  up  with  that  we  think  would  make  us  com- 
fortable with  a  foreign  country  having  a  separate  baseline.  But 
again,  this  is  something  that  we  are  taking  comment  on,  and  I  ex- 
pect that  we  will  receive  additional  suggestions  or  concerns  that 
will  be  raised  that  we  will  want  to  address  during  the  comment 
process. 

Senator  Lieberman.  So  you  effectively  overcame  the  concerns 
that  were  expressed  in  the  preamble  to  your  original  final  rule  as 
what  you  described  as,  and  made  a  pretty  strong  case  for,  the  tech- 
nical infeasibility  of  applying  individual  baseline  for  foreign  import- 
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Ms.  Nichols.  Yes.  I  think  really  what  happened  is  that  there 
was  an  ongoing  assessment  process  taking  place  within  EPA  and 
between  EPA  and  the  representatives  of  PDVSA,  the  Venezuelan 
oil  company,  with  respect  to  Venezuela's  data,  how  we  would  get 
the  data,  what  we  would  do  with  the  data,  and  that  sometime  in 
February,  in  the  February  to  March  time  frame,  EPA  staff  became 
convinced  that  they  could,  with  a  carefully  crafted  rule,  achieve  the 
same  level  of  comfort  with  respect  to  a  foreign  company's  baseline 
as  they  would  be  able  to  with  a  domestic.  But  again,  this  is  some- 
thing that  we  will  need  to  take  more  comment  on. 

Senator  Lieberman.  Okay,  because  that  was  clearly  a  central 
factor  in  the  original  idea  of  treating  the  two  sources  of  gasoline 
differently  and  bottom  line,  needless  to  say,  that  the  environmental 
benefits  of  the  reformulated  program  will  depend  on  EPA's  receiv- 
ing accurate  and  verifiable  reports  from  the  refineries,  the  entities 
that  you're  regulating.  So  you're  testifying  today  that  you  think 
that  you've  got  systems  that  now  will  allow  you  to  do  that  and 
overcome  your  initial  hesitancy,  which  was  at  least  one  of  the  bases 
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for  treating  Venezuelan  oil  differently  than  domestically  refined 
oil? 

Ms.  Nichols.  Yes,  absolutely.  The  concern  about  the  ability  to 
monitor  and  enforce  was  the  principal  concern  for  distinguishing 
between  the  domestic  companies  that  EPA  has  dealt  with  in  the 
past  and  the  foreign  companies.  But  again,  this  is  a  new  area  for 
EPA.  The  use  of  this  complex  model,  which  all  companies  are  going 
to  be  using  in  1998,  is  something  that  has  never  been  done  before, 
and  really  it  was  only  the  Clean  Air  Act  Amendments  of  1990  that 
for  the  first  time  put  EPA  in  the  business  of  going  as  deeply  into 
the  refining  process  and  all  the  chemical  components  of  gasoline  as 
we  are  now.  So  this  is  new  territory. 

Senator  Lieberman.  Okay,  I  thank  you. 

I'll  have  some  other  questions  that  I'll  submit  for  the  record,  and 
I  appreciate  your  testimony.  Again,  I  want  to  thank  the  Chairman, 
Senator  Baucus,  for  his  leadership  here.  This  really  does  matter, 
it  is  at  the  heart  of  whether  we're  going  to  have  cleaner  air  in  the 
northeast,  and  particularly  Connecticut.  So  the  committee,  I'm 
sure,  under  his  leadership,  will  continue  to  follow  these  delibera- 
tions very  closely. 

Ms.  Nichols.  We  appreciate  your  concern  and  your  support  for 
the  Clean  Air  Act. 

Senator  Baucus.  Thank  you  very  much,  Senator. 

Ms.  Nichols,  what's  changed?  You  say  your  staffs  convinced  that 
it  can  monitor,  whereas  prior  to  December  15th,  the  staff  was  not 
convinced.  In  fact,  it  was  convinced  just  the  opposite,  that  it  could 
not  adequately  protect  health.  And  I'm  sure  that  PDVSA  made 
these  same  suggestions  to  the  EPA  staff  prior  to  December  15th. 
I  can't  for  the  life  of  me  believe  that  after  two  years  of  negotiations, 
just  suddenly  lo  and  behold,  out  of  the  clean  air,  so  to  speak 

Ms.  Nichols.  Out  of  the  less  than  clean  air. 

Senator  Baucus  [continuing].  Suddenly  they  found  a  way  to  do 
all  this.  What's  changed,  post-December  15,  1993  compared  with 
pre-December  15,  1993?  I  assume  these  same  suggestions  were 
kicked  around  and  worked  on  and  pursued,  certainly  in  the  various 
companies,  I'm  sure  these  companies  are  banging  on  your  doors 
with  all  these  ideas.  They're  aggressive  about  it.  I  don't  think  they 
just  came  up  with  it,  Venezuela  just  suddenly  thought  of  this  idea, 
or  is  that  true?  What's  changed? 

Ms.  NICHOLS.  In  some  ways  there's  more  and  in  some  ways 
there's  less  change  there  than  meets  the  eye.  First  of  all  again, 
going  back  in  the  history  of  the  development  of  this  rule  in  the 
early  stages,  PDVSA  had  no  reason  to  believe  that  EPA  was  plan- 
ning to  treat  them  any  differently  from  any  other  oil  company.  It 
wasn't  until  September  of  1993  that  they  became  aware  of  the  fact 
that  EPA  was  proposing  to  lump  them  into  a  statutory  baseline 
pool  rather  than  allowing  them  to  use  their  own  independent  base- 
line. Because  up  until  that  point,  EPA's  position  had  been  to  treat 
all  refiners  equally,  regardless  of  where  they  were  located. 

So  at  that  point,  you  then  had  some  meetings  and  some  discus- 
sions. EPA  was  working  on  this  issue  while  working  on  a  number 
of  other  parts  of  the  rule  that  were  deemed  by  them  and  frankly 
by  me  to  be  more  fundamental  to  the  overall  environmental  protec- 
tiveness  of  the  rule.  December  comes  along,  EPA  technical  staff  are 
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feeling,  on  balance,  I  would  say,  more  or  less  strongly,  that  they 
probably  could  accommodate  Venezuela's  concerns. 

But  I,  in  my  role  as  a  policy  person  making  recommendations  to 
the  Administrator,  felt  that  there  was  still  enough  uncertainty, 
particularly  with  respect  to  the  enforceability  against  the  foreign 
refiners,  that  I  did  not  recommend  that  approach.  And  we  went  for- 
ward with  the  rule  creating  the  two-tier  system,  one  for  foreign  and 
one  for  domestic. 

But  based  on  Venezuela's  very  strong  protestations,  the  fact  that 
the  staff  were  still  concerned  about  the  issue,  as  were  other  agen- 
cies, we  indicated  to  them  that  we  would  keep  the  issue  open.  We 
actually  explored  internally  the  question  of  whether  there  was  a 
way  we  could  put  out  a  final  rule  and  leave  this  baseline  question 
open  so  that  we  wouldn't  have  to  go  back  through  a  future  rule- 
making in  order  to  address  the  baseline  issue. 

Senator  Baucus.  But  my  basic  question  is,  what's  changed? 
What's  different? 

Ms.  NICHOLS.  Well,  I'm  really  trying  to  say  that  I  think  what's 
changed,  the  change  is  the  evolution  or  the  crystallizing,  if  you  will, 
based  on  some  additional  data  that  was  furnished  very  late  in  the 
process,  perhaps  in  early  December  by  the  Venezuelan  government, 
as  well  as  meetings  post-final  rule  with  PDVSA,  with  respect  to 
their    willingness    to    submit    to    U.S.    unannounced    inspections, 

etc. 

Senator  BAUCUS.  Is  there  any  documentation  to  show  that  there 
is  anything,  that  there  is  something  new? 

Ms.  Nichols.  Only  notes  of  meetings.  I  don't  think  it's  a  matter 
of  new  data  per  se,  as  evaluation  of  data  was  there. 

Senator  BAUCUS.  Again,  my  concern  is,  based  upon  the  docu- 
ments. It  just  looks  like  nothing's  changed. 

Ms.  Nichols.  I  was  handed  a  note  to  correct  a  misstatement  that 
I  made  about  a  date,  just  so  I  don't  have  to  go  back  and  do  it  later. 
The  differential  baseline  idea  was  introduced  in  1992,  April  of 
1992,  not  in  1993.  I  just  wanted  to  correct  myself  on  that. 

Senator  BAUCUS.  This  question  is  maybe  slightly  repetitious,  but 
I  just  want  to  clarify  for  the  record  here,  did  EPA  also  conclude 
that  each  vehicle  using  Venezuelan  reformulated  gasoline  in  a 
major  northeastern  city  would  emit  as  much  as  12  percent  more  ni- 
trous oxide  if  Venezuela  was  allowed  to  use  its  1990  baseline  aver- 
age? 

Ms.  Nichols.  That's  the  same  differential  number  that  you  used 
before,  and  we  just  applied  it  to — because  the  NOx  is  emitted  from 
the  auto,  we  refer  to  it  that  way. 

Senator  BAUCUS.  Right.  And  did  EPA  also  conclude  that  Ven- 
ezuela was  treated  the  same  as  U.S.  refineries,  and  be  allowed  to 
sell  gasoline  in  this  country  with  twice  the  amount  of  sulfur  and 
olefins  than  U.S.  gasoline? 

Ms.  Nichols.  The  number  that  I  believe  you're  referring  to  is 
from  a  table  that  we  furnished  to  the  committee,  which  indicates 
again  that  this  is  directly  related  to  the  NOx  issue,  that  the  sulfur 
content  of  the  Venezuelan  gasoline,  if  they  use  their  own  1990 
baseline,  is  roughly,  but  not  quite,  twice  the  average  pool  of  Fed- 
eral reformulated  gasoline. 
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Senator  BAUCUS.  Yes,  I'm  reading  from  EPA's  interagency  docu- 
ment that  basically  says,  "Venezuela's  1990  gasoline,  at  644  parts 
per  million  sulfured,  22  percent  olefins  as  compared  to  1990  U.S. 
averages  for  those  parameters  of  338,"  which  is  about  half  of  644, 
"and  10.6  percent  olefins,"  which  is  half  of  the  others  in  this  case. 

Ms.  Nichols.  Yes,  so  again,  half  of  the  gasoline  in  the  U.S.  is 
cleaner  than  that,  and  half  is  the  same  or  dirtier. 

Senator  BAUCUS.  Under  the  Clean  Air  Act,  are  sulfur  and  olefins 
considered  public  health  risks? 

Ms.  Nichols.  Olefins  aren't  regulated  per  se,  sulfur  is  regulated 
separately.  In  this  context,  our  concern  about  sulfur  at  these  levels 
is  with  respect  to  its  impact  on  NOx  formation. 

Senator  BAUCUS.  And  just  to  be  clear,  is  it  EPA's  conclusion  that 
Venezuelan  gasoline  is  sold  primarily  in  Mid-Atlantic  states  and 
northeastern  States? 

Ms.  Nichols.  That's  the  information  that  we  have  available  to 
us,  that  it's  marketed  primarily  in  the  northeast. 

Senator  BAUCUS.  Is  it  true  that  those  areas  of  the  country  have 
air  quality  considered  to  be  below  U.S.  public  health  standards? 

Ms.  Nichols.  I  would  say  throughout  most  of  the  region  the  air 
quality  is  worse  than  the  Federal  health  standards,  yes. 

Senator  BAUCUS.  According  to  a  December  23,  1992  internal 
memorandum  from  the  EPA  Office  of  General  Counsel: 

EPA  believes  it  would  be  unable  to  obtain  access  to  each  foreign  refiner's  records, 
either  to  conduct  such  an  audit  itself  or  to  verify  the  accuracy  of  audits  conducted 
by  others. 

It  was  sent  to  the  Office  of  Air  Radiation.  Are  you  aware  of  that 
memorandum? 

Ms.  Nichols.  Yes. 

[See  Appendix  2,  p.  98,  for  text  of  memorandum.! 

Senator  Baucus.  Do  you  agree  with  it?  It's  from  the  Office  of 
General  Counsel. 

Ms.  Nichols.  I  think  at  the  time  the  memorandum  was  sent, 
that  was  the  best  information  that  the  Office  of  General  Counsel 
had  available  to  it. 

Senator  BAUCUS.  The  memorandum  further  states  that  foreign 
refiners  would  have  an  economic  incentive  to  provide  dirtier  air  to 
its  importers,  they  could  set  a  cheaper  by  dirtier  baseline.  That's 
what  the  memorandum  says.  But  if  refineries  were  not  permitted 
to  set  their  own  baseline,  that  could  not  happen.  Are  you  familiar 
with  that  argument? 

Ms.  NICHOLS.  Yes,  I  think  that  refers  to  the  conventional  gaso- 
line issue  and  the  anti-dumping  provision  argument.  But  I'm  famil- 
iar with  the  overall  thrust  of  the  memo. 

Senator  Baucus.  PDVSA  has  five  refineries,  each  of  them  has 
different  gasoline  products,  some  cleaner,  others  dirtier,  is  that  cor- 
rect? 

Ms.  Nichols.  I  assume  so. 

Senator  Baucus.  Would  it  be  to  PDVSA's  economic  advantage  if 
it  could  set  its  own  baseline,  and  use  dirtier  gasoline  products  than 
they're  averaging? 

Ms.  Nichols.  Clearly  Venezuela  prefers  to  use  its  own  baseline 
rather  than  to  use  the  average  baseline  provided  under  the  Decem- 
ber rule,  because  they  will  then  have  to  do  only  the  same  amount 
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of  reformulating  that  they  had  planned  to  do  if  they  were  being 
treated  the  same  as  domestic  refiners. 

Senator  BAUCUS.  According  to  an  internal  Office  of  Air  and  Radi- 
ation Memorandum  dated  December  12,  1992,  foreign  refiners 
could  gain  the  system  by  using  data  from  years  1991  and  after  to 
create  a  baseline  average.  Using  this  data,  any  importer  could  use 
its  dirtiest  gasoline  to  create  a  false  baseline  that  had  higher  pol- 
lutant contents. 

Your  attorney  concluded: 

The  individually  calculated  baseline  would  be  less  stringent  than  the  importer's 
actual  capacity  to  market  clean  gasoline.  Directionally,  emissions  would  rise  and  the 
U.S.  environment  would  suffer,  and  the  importer  would  have  an  unjust  competitive 
advantage  against  other  importers  and  domestic  refiners. 

Do  you  agree  with  that  conclusion? 

Ms.  NICHOLS.  The  point  that's  being  made  there,  I  believe,  Sen- 
ator, is  that  there  was  a  concern  about  this  issue  of  people  choosing 
to  produce  dirtier  gasoline  if  they  were  allowed  to  use  their  own 
baseline  for  conventional  purposes,  which  is  why  our  proposal  of 
April  21st  does  not  allow  them  to  do  that.  The  April  21st  proposal 
only  deals  with  the  baseline  for  the  reformulated  gasoline  and  caps 
it  at  the  1990  levels  in  order  to  address  that  concern. 

Senator  BAUCUS.  And  I'm  just  reading  from,  EPA's  own  internal 
memorandum.  That's  just  what 

Ms.  Nichols.  I'm  just  telling  you  how  I  interpret  the  memoran- 
dum that  I  received.  Our  Office  of  General  Counsel  reviewed  the 
proposal  that  was  put  out  on  April  21st  as  they  do  all  of  our  pro- 
posals and  have  approved  of  it. 

Senator  BAUCUS.  I  haven't  had  a  chance  to  review  all  that.  All 
I  know  is  what  we've  had  a  chance  to  review,  based  upon  the  1995 
rule.  Your  own  air  office  also  concluded  that  foreign  refiners  could 
use  an  importer  with  an  artificially  high  baseline,  ship  dirtier  gaso- 
line to  the  United  States.  According  to  the  Air  office: 

A  foreign  refiner  would  realize  a  clear  competitive  advantage  and  contribute  to 
environmental  degradation. 

Accordingly,  the  proposed  distinction  between  importers  and  domestic  refiners  is 
justified  based  upon  EPA's  interest  in  maintaining  a  level  playing  field  for  the  regu- 
lated community,  the  goal  of  the  Clean  Air  Act  to  maximize  environmental  benefits 
associated  with  the  reformulated  fuels  program  and  the  overarching  public  health 
goals  sought  to  be  protected  by  the  Act. 

I  take  it  you  now  disagree  with  that  statement? 

Ms.  Nichols.  I  believe  that  as  part  of  the  conversations  that  I've 
indicated  were  going  on  within  the  agency,  our  Office  of  General 
Counsel  was  aware  of  the  same  data  that  the  Air  office  was  aware 
of  with  respect  to  what  was  going  on  in  the  refineries  and  what 
was  being  furnished  by  Venezuela  and  what  the  enforcement  possi- 
bilities might  be,  and  therefore  that  they  agreed  with  us  in  coming 
to  the  conclusion  that  it  would  be  appropriate  to  propose  to  allow 
Venezuela  to  petition  for  its  own  baseline. 

Senator  BAUCUS.  I  just  quoted  from  the  Air  office.  Now  let  me 
quote  the  General  Counsel  of  the  EPA,  which  concluded: 

Serious  legal  and  practical  problems  raised  by  enforcing  access  and  verification 
of  foreign  refiners  records  produced  a  strong  likelihood  that  the  importers  could  gain 
the  system.  This  would  provide  unfair  economic  advantage. 
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Are  you  aware  of  the  General  Counsel's  concern,  in  addition  to 
the  Air  office? 
Ms.  Nichols.  Yes. 
Senator  BAUCUS.  The  memorandum  also  states: 

*  *  *  fungibility  of  gasoline  might  make  it  impossible  to  know  with  any  degree 
of  accuracy  the  identity  of  the  refiners  or  the  mixture  of  gasolines  in  an  imported 
batch.  In  addition,  this  could  also  make  it  relatively  easy  to  disguise  the  true  refin- 
er's identity. 

This  apparently  was  another  among  the  many  reasons  EPA  adopt- 
ed the  December  15th  rule  in  a  way  that  Venezuela  did  not  par- 
ticularly care  for.  I  assume  that's  the  basis  for  it.  From  what  I've 
been  reading,  the  General  Counsel's  office  and  your  office,  is  the 
basis,  one  of  the  bases,  for  the  December  15th  rule. 

Ms.  Nichols.  Yes,  that's  correct. 

Senator  BAUCUS.  On  June  23,  1993,  an  attorney  in  EPA's  Office 
of  Air  and  Radiation  expressed  similar  concerns.  He  wrote  that  de- 
spite Venezuelan  claims  that  it  would  provide  guarantees  that  EPA 
would  be  able  to  track  its  gasoline  from  refinery  gate  to  point  of 
import,  that  is  a  claim  that  many  agencies  strongly  disputed. 

This  attorney  wrote  that  despite  Venezuelan  claims  that  it  could 
provide  guarantees  that  EPA  would  be  able  to  track  its  gasoline 
from  refinery  gate  to  point  of  import,  "U.S.  Customs  states  that 
under  normal  foreign  gasoline  distribution  procedure,  it  is  virtually 
impossible  to  track."  Were  you  aware  that  the  Office  of  Oil  Imports 
at  U.S.  Customs  had  informed  EPA  that  it  was  impossible  to  track 
Venezuelan  gasoline? 

[See  Appendix  3,  p.  104,  for  text  of  memorandum.] 

Ms.  Nichols.  I  am  aware  of  that.  That's  why  the  December  15th 
proposal — rule — looks  the  way  it  does.  And  that's  why  the  proposal 
deals  with  that  issue  through  mandatory  audit  trail  that  I  just  de- 
scribed in  my  reply  to  Senator  Lieberman. 

Senator  BAUCUS.  The  June  23  memorandum  also  notes  that  do- 
mestic refiners  comply  with  EPA  rules  because  of  potential  crimi- 
nal penalties.  The  memorandum  concludes  that  "obtaining  criminal 
sanctions  against  foreign  nationals  appears  to  be  infeasible."  Has 
EPA  in  fact  ever  successfully  sought  criminal  penalties  against  for- 
eign nationals? 

Ms.  Nichols.  I  don't  know  the  answer  to  whether  EPA  has  ever 
sought  a  criminal  penalty  against  a  foreign  national.  There  aren't 
any  criminal  sanctions  specifically  under  the  fuels  portions  of  the 
Clean  Air  Act  that  are  provided  for.  If  there  were  to  be  a  crime, 
it  would  be  submitting  of  a  false  report. 

It's  my  understanding  that  if  EPA  obtained  evidence  that  a  false 
report  had  been  intentionally  submitted  to  EPA,  we  would  refer  the 
matter  to  the  Department  of  Justice,  which  is  what  we  do  regard- 
less of  whether  the  company  was  domestic  or  foreign.  This  is  an 
issue  that  we  are  seeking  public  comment  on  as  part  of  the  pro- 
posal that  has  just  been  put  out. 

But  in  addition  to  any  criminal  penalties,  there  are  other  sanc- 
tions that  are  provided  for  in  the  rule,  which  would  be  both  limits 
on  future  imports  from  any  country  that  did  violate  either  the  re- 
porting of  the  fuel  quality  requirements,  and  also  civil  penalties 
which  would  be  assessed  against  the  importer,  which  is  a  company 
doing  business  in  the  United  States. 
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So  those  penalties  would  be  assessed  at  the  point  of  importation 
and  would  be  effective  in  that  respect. 

Senator  BAUCUS.  I  mentioned  Customs  earlier  and  some  of  the 
other  agencies'  concerns.  Did  you  consult  with  Customs  before  issu- 
ing this  rule  yesterday? 

Ms.  Nichols.  I  didn't  personally  consult  with  Customs  authori- 
ties. 

Senator  Baucus.  Did  EPA? 

Ms.  Nichols.  My  understanding  is  that  EPA  evaluated  the  issue 
that  they  raised  in  the  context  of  what  is  normal  and  came  up  with 
a  proposal  that  they  thought  dealt  with  was  needed  in  addition  to 
that. 

Senator  BAUCUS.  In  your  own  records,  you  know  Customs  has  a 
very  strong  involvement  in  this  investigation.  I  just  quoted  them 
to  you.  . 

Ms.  NICHOLS.  I've  read  the  documents,  Senator,  I  think  theyve 
accurately  described  what  normally  goes  on.  EPA  made  a  proposal 
for  how  to  supplement  that  with  an  additional  enforcement  proce- 
dure. We'll  be  delighted  to  receive  comment  from  anyone,  including 
the  Customs  people,  as  to  whether  they  think  that's  workable  or 
not. 

Senator  BAUCUS.  The  Clean  Air  Act  Amendments  of  1990  also 
prohibit  refiners  who  remove  toxic  properties  during  the  reformu- 
lated gasoline  process  from  dumping  those  ingredients  into  conven- 
tional gasoline  sold  in  areas  of  the  country  not  covered  by  the  RFG 
requirements. 

According  to  one  of  the  Air  programs  internal  responses  to 
PDVSA's  arguments,  foreign  refiners  have  the  incentive  to  claim 
that  their  individual  baseline  is  dirtier  than  the  statutory  stand- 
ard. Their  office  specifically  stated,  "The  refiner  might  then  be  able 
to  dump  dirty  conventional  gasoline  into  the  United  States,  to  de- 
prive the  United  States  of  the  intended  environmental  benefits  of 
the  statutory  baseline  standard." 

Were  you  aware  that  EPA  was  concerned  that  Venezuela  would 
be  able  to  get  away  with  violating  the  Act  by  dumping  this? 

Ms.  Nichols.  Yes,  Senator.  As  I  indicated,  that's  why  the  recent 
proposal  deals  with  that  matter  through  a  cap  on  the  amount  of 
gasoline  that  would  be  allowed  under  the  separate  baseline,  is  pre- 
cisely to  deal  with  that  provision.  And  also,  the  proposal  does  not 
cover  conventional  gasoline.  There  is  no  separate  baseline  per- 
mitted or  contemplated  under  the  proposal. 

Senator  Baucus.  You  say  there's  a  cap? 

Ms.  Nichols.  The  cap  would  be  on  the  amount  of  reformulated 
gasoline  that  could  be  imported  under  a  separate  baseline.  But  in 
addition  to  that 

Senator  BAUCUS.  And  what — sorry. 

Ms.  Nichols.  I  was  just  about  to  then  go  ahead  and  talk  about 
the  conventional  gasoline,  just  to  make  it  clear  that  the  conven- 
tional gasoline  is  not  subject  to  the  separate  baseline  at  all. 
Senator  BAUCUS.  And  what's  the  point  of  the  cap? 
Ms.  Nichols.  The  point  of  the  cap  is  to  prevent  any  increase  in 
the  amount  of  gasoline  that  would  be  sold  under  an  independent 
baseline.  It  addresses  EPA's  concern  that  there  might  be  an  incen- 
tive for  Venezuela  or  an  ability  for  Venezuela  to  export  additional 
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quantities  of  gasoline  into  the  United  States.  This  is  frankly  a 
question  that  is  attempting  to  deal  with  equity  concerns.  We're  try- 
ing to  keep  a  level  playing  field  here. 

Senator  Baucus.  I'll  get  to  that  later  on. 

Now  I  would  like  to  turn  to  another  subject.  During  these  several 
years  of  analysis  and  negotiations  leading  up  to  the  issuance  of  a 
final  RFG  rule,  was  EPA  aware  that  Venezuela  had  been  arguing 
that  the  rule  would  be  discriminatory  and  in  violation  of  GATT? 

Ms.  Nichols.  I'm  certainly  aware  that  the  issue  of  GATT  being 
a  factor,  or  of  our  proposal  being  violative  of  GATT  was  raised  by 
Venezuela  prior  to  December. 

Senator  Baucus.  Were  EPA  staff  in  contact  with  the  office  of 
USTR  prior  to  the  issuance  of  the  final  December  15th  rule? 

Ms.  Nichols.  Yes,  they  were. 

Senator  BAUCUS.  Among  the  documents  provided  to  the  commit- 
tee by  EPA  is  a  November  12,  1993  paper  outlining  foreign  refiner 
issues  prepared  by  Dick  Wilson  of  the  Air  program.  The  paper 
states  that  the  USTR  is  neutral  on  the  issue,  those  are  quotes,  of 
Venezuela's  GATT  argument.  Was  Mr.  Wilson  in  a  position  to  know 
USTR's  position  with  respect  to  Venezuela's  claim? 

Ms.  Nichols.  I'm  assuming  that  Mr.  Wilson  was  reporting  based 
on  conversations  that  he  had  with  USTR. 

Senator  Baucus.  Okay.  And  that's  again  according  to  the  Decem- 
ber 12th  memo  of  last  year. 

Mr.  Wilson  also  wrote  that  USTR  classified  Venezuela's  case  as 
a  "colorful  GATT  claim  by  PDVSA,  but  credible  rebuttal  through 
GATT  exceptions,  GATT  should  not  drive  policy  decision."  That's 
written  by  Mr.  Wilson,  I  guess  it's  basically  the  same  memo,  De- 
cember 12,  1993.  Is  that  in  fact  EPA's  position  that  GATT  should 
not  drive  regulatory  decisions? 

Ms.  Nichols.  Yes,  it  is.  I  think  what  Mr.  Wilson's  memo  indi- 
cated to  me,  and  what  I  believe  he  also  said  in  our  oral  conversa- 
tions and  briefings  on  this  matter  was  that  USTR  was  in  essence 
deferring  to  EPA  with  respect  to  the  merits  of  the  case,  that  it  was 
up  to  EPA  to  develop  the  information  that  would  justify  the  envi- 
ronmental claim  for  why  we  should  be  treating  Venezuela  or  other 
importers  separately. 

Senator  Baucus.  Isn't  there  a  pretty  good-sized  international  of- 
fice, in  EPA,  to  assess  these  kinds  of  questions? 

Ms.  Nichols.  We  have  an  office  of  international  affairs  that 
deals  with  environmental  matters  on  the  international  scene,  and 
we  also  have  a  small  group  of  attorneys  who  specialize  in  inter- 
national environmental  legal  issues.  I  don't  think  we  have  any,  I 
wouldn't  say  that  EPA  holds  itself  out  as  having  expertise  on  trade 
matters,  when  there's  some  U.S.  rule  were  represented,  being  chal- 
lenged, and  the  GATT  were  represented  by  USTR. 

Senator  Baucus.  As  I  stated  earlier,  Mr.  Wilson  also  states  in  his 
memo  that  the  USTR  itself  is  neutral  on  the  issue  of  Venezuela's 
GATT  arguments. 

Mr.  Shapiro.  Mr.  Chairman,  would  it  be 

Senator  BAUCUS.  If  I  might  just  look  at  this  for  a  second. 
Mr.  Shapiro.  No,  I  was  just  curious  if  it  would  be  helpful  if  I 
chimed  in,  otherwise  I'm  happy  to  wait. 
Senator  BAUCUS.  Go  ahead  and  chime. 
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Mr.  Shapiro.  Well,  from  the  standpoint  of  USTR,  I'd  like  to  un- 
derscore that  first  of  all,  throughout  this,  we  believe  that  the  Clean 
Air  Act  requirements  were  of  overriding  importance,  and  in  our 
conversations  with  EPA,  we  always  reiterated  that.  We  don't  think 
that  the  GATT  issues  should  drive  U.S.  environmental  policy. 

And  I  think  no  one,  probably,  with  the  exception  of  you,  no  one 
has  spent  more  time  than  Ambassador  Kantor  in  the  effort  to  try 
to  harmonize  environmental  objectives  and  trade  objectives.  We 
were  prepared  and  are  prepared  to  vigorously  defend  the  rule  if  it 
is  challenged  if  EPA  concluded  that  differential  treatment  was 
needed  to  accomplish  the  Clean  Air  Act  requirements. 

At  the  same  time,  if  there  was  a  way  of  doing  it  that  was,  that 
accomplished  the  Clean  Air  Act  requirements  and  was  GATT  con- 
sistent, that's  obviously  our  preference.  And  that  was  the  nature  of 
the  conversations  that  went  on  at  least  since  December  of  1992 
when  EPA  first  mentioned  this  issue  to  us.  And  I  think  that  basi- 
cally that  is,  has  been  and  remains  our  position. 

Senator  Baucus.  Basically  that  gets  to  my  next  question. 

Ms.  Nichols,  there  is  another  document  where  Jonathan  Martel 

of  EPA  writes: 

GATT  provisions  do  not  require  the  approach  proposed  by  PDVSA.  The  GATT  ex- 
ceptions for  measures  necessary  to  protect  human,  animal  and  plant  life  were  nec- 
essary to  secure  compliance  with  laws  or  regulations  that  are  applicable  in  this  case. 

Do  you  know  why  EPA  believed  the  rule  qualified  under  public 
health  exceptions?  Essentially,  Mr.  Martel  is  reiterating  EPA's  po- 
sition that  there's  nothing  in  the  GATT  where  such  consequence 
would  override  EPA's  concern  for  public  health,  that's  basically 
your  point  too? 

Ms.  Nichols.  It's  consistently  the  advice  that  we've  been  given 
by  our  own  international  attorneys  and  by  USTR. 

Mr.  Shapiro.  Mr.  Chairman,  in  thinking  about  what  I  just  said, 
I  want  to  add  two  things,  or  three  things.  Number  one,  while  the 
environmental  concern  was  the  overriding  one  throughout,  I  don't 
believe  it's  accurate  the  way  Mr.  Wilson  characterized  our  view  of 
the  GATT  case.  We  have  regarded  this  as  a  serious  GATT  issue, 
one  that  we're  perfectly  happy  to  take  on,  but  a  serious  GATT 
issue. 

Senator  BAUCUS.  But  not  so  serious  as  to  warrant  anything  that 
approaches  a  vigorous  complaint  or  challenge  by  USTR  that  the 
EPA  should  not  proceed?  It  didn't  rise  to  that  level? 

Mr.  Shapiro.  Our  concern  throughout  was  that  EPA  understand 
the  GATT  issues  and  we  would  go  with  their  determination  of  what 
the  Clean  Air  Act  required.  There  is  a  problem  here,  or  an  issue, 
that  the  Article  20  question  is  rather  closely  tied  to  what  EPA  con- 
cludes about  the  Clean  Air  Act  issue. 

Specifically,  if  you  try  to  go  under  Article  20  and  make  the  argu- 
ment that  measure  is  justified  or  discrimination  is  justified  on  the 
basis  of  health,  the  difficulty  you  run  into  is  whether  it  is  nec- 
essary. In  other  words,  is  there  another  way  to  deal,  is  there  a  way 
to  deal  with  this  issue  that  doesn't  require  discrimination. 

So  in  a  sense  the  GATT  case  is  basically  a  little  bit  tied  to  the 
question  Ms.  Nichols  was  addressing. 

Senator  Baucus.  I  appreciate  that. 
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Among  the  EPA  documents  is  a  draft  cable  from  USTR,  through 
our  embassy  in  Caracas.  The  cable  was  sent  to  EPA  personnel  for 
their  comments,  and  the  cable,  which  is  dated  December  19,  1993, 
states: 

We  do  not  accept  the  government  of  Venezuela's  contention  that  EPA's  regulation 
of  RFG  is  a  test  of  our  free  trade  credentials  in  a  post -NAFTA  environment.  EPA 
has  a  lot  to  enforce  and  is  trying  to  do  so  in  the  most  effective  manner.  Just  as  the 
government  of  Venezuela  adopts  regulations  and  imposes  standards  on  U.S.  firms 
and  U.S.  imports,  so  too  does  the  United  States. 

That's  a  USTR  cable.  I  assume  that  USTR  still  supports  that 
view? 

Mr.  Shapiro.  Mr.  Chairman,  our  view  of  this  case  has  always 
been  predicated  on  the  justification  that  EPA  could  provide  for  hav- 
ing separate  rules  for  foreign  refiners.  That  draft  cable  was  in- 
tended to  provide  our  embassy  with  a  more  complete  picture  of  the 
history  of  this  situation,  and  we  wanted  to  give  the  embassy  talk- 
ing points  to  respond  to  Venezuela,  which  was  making  the  argu- 
ment that  our  trade  credentials  were  somehow  in  question  at  that 
point. 

We  were  also  preparing,  if  the  December  15  rule  went  forward, 
we  were  preparing  to  defend  it  vigorously,  as  I've  said.  At  the  same 
time,  the  staff,  as  you  are  aware  and  the  staff  is  aware  and  we've 
discussed  the  question  of  the  fact  that  we  had  serious  GATT  con- 
cerns. So  that  was  our  position  with  respect  to  what  the  embassy 
would  be  saying. 

Senator  BAUCUS.  I'm  going  to  have  more  questions  to  ask,  but 
I'm  going  to  take  about  a  five-minute  break.  The  hearing  is  re- 
cessed for  five  minutes. 

[Recess.] 

Senator  BAUCUS.  The  hearing  will  come  back  to  order. 

Ms.  Nichols,  I  just  want  to  make  sure  there's  no  misunderstand- 
ing here.  Did  you  or  people  in  EPA  charged  with  making  these  de- 
cisions receive  anything  in  writing  that  indicated  to  you  that  EPA 
was  comfortable  with  approving  the  September  compromise? 

Ms.  Nichols.  I  think  the  only  document  that  lays  out  the  Sep- 
tember approach  and  suggests  the  pros  and  cons  of  doing  that  is 
post-December  15th.  Prior  to  December  15th,  my  briefings  and 
meetings  with  the  staff  people  on  this  issue  and  those  that  the  Ad- 
ministrator held  were  done  in  face  to  face  communications  and 
were  not,  we  did  not  attempt  to  put  those,  as  far  as  I  know,  in  any 
written  communication. 

Senator  BAUCUS.  I  read  portions  of  many  documents  that  state, 
very  deep  concerns  of  various  personnel  and  the  general  counsel. 
I'm  just  curious  if  there  are  any  written  documents  that  state  that 
EPA  was  comfortable  approving  the  December  compromise.  I  sup- 
pose there  are  pros  and  cons  but,  let  me  ask  this  question  first,  are 
there  any  documents  that  state  the  pros,  and  second,  are  there  any 
documents  that  state  EPA  is  comfortable  with  or  agrees  with 

Ms.  Nichols.  I  think  the  closest  thing  to  what  you're  asking  for, 
Mr.  Chairman,  is  a  document  which  was  furnished  to  the  commit- 
tee, it's  dated  draft  10/20/93  reformulated  gasoline  enforcement 
provisions,  in  which  the  staff  prepared  a  document  on  the  assump- 
tion that  EPA  would  be  going  with  a  foreign  refiner  baseline  that 
would  be  the  same  as  the  domestic  refiner  baseline,  indicating,  this 
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is  a  document  that  clearly  indicates  that  the  staff  was  thinking 
that  they  might  be  going  with  a  final  rule  that  would  treat  foreign 
refiners  and  domestic  refiners  the  same. 

And  as  you  can  see  from  the  strikeouts  and  added  language, 
whoever  prepared  this  document,  I'm  not  sure  individually,  al- 
though I  know  which  part  of  EPA  it  comes  from,  apparently  felt  at 
that  time  that  they  were  prepared  to  move  forward  with  a  common 
approach. 

Senator  Baucus.  Could  you  read  a  quote  from  that  document 
that  indicates  that  EPA  is  comfortable  with  approving  the  Septem- 
ber compromise?  Could  you  quote  from  portions  of  that  document 
so  stated? 

Ms.  Nichols.  On  page  102,  it's  not  the  102d  page  of  the  docu- 
ment, but  the  page  has  102  on  the  bottom  of  it,  it  says: 

Unless  all  the  conditions  on  use  of  an  individual  foreign  refinery  baseline  are  met, 
are  fully  met,  the  importer  may  not  use  the  individual  foreign  refinery  baseline. 

In  addition,  if  EPA  determines  that  any  information  previously 
supplied  is  incorrect,  and  it  goes  on  to  say  in  that  case  that  the  for- 
eign refiner  would  have  to  recalculate  its  compliance  posture.  I 
think  that  indicates  on  its  face  that  EPA  is  saying  that  they  have 
now  laid  out  in  this  preamble  a  procedure  under  which  foreign  re- 
fineries could  use  their  baselines. 

Senator  Baucus.  What  document  is  that? 

Ms.  Nichols.  It  has  on  the  cover  page,  "Draft  10/20/93  reformu- 
lated gasoline  enforcement  provisions  preamble." 

Senator  Baucus.  I  don't  have  that  copy. 

Ms.  Nichols.  That  was  not  used  in  the  final,  obviously. 

Senator  Baucus.  I  don't  have  that  in  front  of  me.  Nevertheless, 
it  uses  the  word  "unless,"  but  I  don't  want  to  quibble  on  that  point. 
But  it  does  not  reach  the  conclusion  or  make  a  recommendation 
that  EPA  is  comfortable  or  could  well  be  comfortable  with  the  Sep- 
tember compromise,  if  I  hear  it  right.  It's  basically  saying  a  lot  of 
ifs  and  unless  and  so  forth.  There's  a  lot  of  conditional  phrases,  not 
reaching  any  conclusion. 

Would  it  be  fair  to  say  that 

Ms.  NICHOLS.  Excuse  me,  Mr.  Chairman,  perhaps  I  could  just 
cite  another  sentence  from  the  same  document,  because  I'm  just  re- 
viewing it  myself,  it's  been  a  while. 

On  page  97  of  that  document,  it  says: 

After  consideration  of  all  comments  on  this  issue,  EPA  has  decided  to  implement 
an  option  for  importers  to  use  an  individual  baseline  for  gasoline  produced  by  a  for- 
eign refinery. 

Then  goes  on  to  describe  how  that  would  work.  So  again,  this  is 
a  draft,  it  was  not  in  fact  taken  as  the  final. 

Senator  BAUCUS.  The  final  rule  rejects  that. 

Ms.  Nichols.  Yes,  that's  correct.  But  this  was  prepared  by  EPA 
staff  and  submitted  for  possible  use. 

Senator  BAUCUS.  So  the  fact  is,  by  November  last  year,  EPA  was 
well  aware  of  one  statement  that  reached  some  degree  of  a  contrary 
conclusion  and  was  rejected  by  EPA,  and  I  would  assume,  because 
of  all  the  other  conclusions  that  I've  read  from  other  documents, 
written  by  other  personnel 
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Ms.  Nichols.  Obviously,  each  person  could  have  his  or  her  own 
precise  recollection  of  at  what  point  in  time  they  made  the  decision 
to  go  in  a  particular  direction.  But  I  think  in  my  own  case  it's  fair 
to  say  that  I  was  aware  as  of  November  or  December  that  the  staff 
in  general  favored  giving  Venezuela  its  own  baseline,  and  that  the 
decision  not  to  go  along  with  that  recommendation  was  one  that  I 
took  and  advocated  to  the  Administrator,  despite  the  fact  that  the 

staff  was  leaning  in  the  other  direction,  individual 

Senator  BAUCUS.  Not  going  into  the  degree  to  which  the  staff 
was  leaning  in  the  other  direction,  why  did  you  personally  conclude 
and  recommend  the  December  15  rule? 

Ms.  Nichols.  I  made  that  recommendation,  Senator,  because  I 
believed  that  in  the  overall  context  of  the  rule,  where  we  were  re- 
quiring very  drastic  reductions  on  the  part  of  domestic  companies, 
particularly  in  the  1998  time  frame  and  going  beyond  what  had 
been  in  the  reg/neg  with  respect  to  controls  on  NOx  emissions  that 
if  there  was  an  area  where  there  was  some  question  or  gray  area 
as  to  which  way  to  go  and  we  had  a  choice,  I  thought  that  for  rea- 
sons of  fairness  to  the  U.S.  companies  I  would  lean  on  the  side  of 
favoring  their  position  over  that  of  Venezuela's. 

It  was,  this  was  a  close  call,  but  it  seemed  to  me  that  in  the  con- 
text of  the  rule  we  were  doing  enough  things  that  would  be  seen 
as  being  punitive  by  the  American  petroleum  companies  that  it  was 
appropriate,  if  we  had  a  choice,  to  lean  in  the  direction  of  doing 
something  that  would  favor  their  competitive  position,  vis-a-vis  the 
Venezuelans. 

Senator  Baucus.  But  it  would  be  fair  to  say  that  at  the  time  the 
December  15  rule  was  issued,  EPA  had  considered  all  of  Ven- 
ezuela's offers  and  comments  and  had  rejected  them? 

Ms.  Nichols.  I  think  it's  fair  to  say  that  the  data  were  all  there. 
I  don't  think  there  was  additional  data  presented.  I  do  think, 
though,  that  the  analysis  of  that  data  by  staff  which  emerged  in 
an  even  stronger  position  on  their  part,  did  not  come  forward  until 
after  the  December  15th  final  rulemaking. 

Senator  BAUCUS.  In  early  December  last  year,  the  Venezuelan  oil 
minister,  future  minister  of  finance,  came  to  Washington,  D.C.  to 
visit  officials  at  the  White  House,  State  Department,  USTR,  Treas- 
ury Department  and  other  agencies. 

On  December  14th,  as  I  mentioned  earlier,  the  day  prior  to  the 
issuance  of  the  rule,  the  day  before  the  rule  was  issued,  the  White 
House  National  Economic  Council  convened  a  meeting  to  discuss 
the  Venezuelan  RFG  issue.  According  to  USTR's  internal  account 
of  the  meeting,  Ambassador  Kantor  supported  issuance  of  the  rule, 
and  Ambassador  Barshevsky,  who  represented  the  USTR,  raised 
trade  issues  in  discussion,  but  supported  EPA's  decision  to  issue 
the  rule.  Is  that  correct,  Mr.  Shapiro? 

Mr.  Shapiro.  Mr.  Chairman,  that's  consistent  with  our  position. 
Ambassador  Kantor's  view  was  that  we  would  support  what  the 
EPA  administrator  decided  was  needed  to  meet  the  Clean  Air  Act 
requirements. 
Senator  Baucus.  Then  the  answer  is  yes?  It's  consistent? 
Mr.  Shapiro.  As  stated. 

Senator  Baucus.  According  to  USTR's  account  of  the  meeting, 
the  National  Economic  Council  agreed  to  allow  the  rule  to  be  is- 
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sued,  but  also  said  EPA  should  continue  to  negotiate  with  Ven- 
ezuela about  the  RFG  rule.  Is  that  accurate? 

Yes,  I  see  Mr.  Shapiro  nodding  his  head  in  the  affirmative. 

Mr.  Shapiro.  Yes,  that  is  accurate. 

Senator  Baucus.  Following  the  meeting,  did  EPA's  negotiations 
with  Venezuela  pick  up  pace,  compared  to  the  level  of  discussions 
prior  to  that  time? 

Ms.  NICHOLS.  Assuming  that  question  is  addressed  to  me,  I  think 
the  answer  is  yes,  there  were  meetings  initiated  immediately  after 
December  15th,  and  then  a  GATT  challenge  was  filed,  so  there 
were  consultations. 

Senator  Baucus.  But  essentially,  in  the  period  prior  to  December 
15th,  but  for  the  early  December  visits  of  the  Venezuelan  oil  min- 
ister and  future  minister  of  finance,  there  was  not  a  lot  of  intensive 
activity  for  the  preceding  couple  or  three  months  on  this  issue,  is 
that  correct? 

Ms.  Nichols.  There  were  several  meetings  at  the  staff  level,  and 
I  was  visited  by  the  attorneys  for  PDVSA  on  December  1st.  I  didn't 
meet  with  the  Venezuela  oil  minister  or  any  other  Venezuelan  gov- 
ernment officials. 

Mr.  Shapiro.  Mr.  Chairman,  I  think  based  on  what  Ms.  Nichols 
has  said  and  what  our  written  testimony  has  said,  we  were  of  the 
view,  and  I  think  others  were  of  the  view  that  staff  was  inclining 
toward  believing  that  the  Venezuelan  concerns  could  be  accommo- 
dated. I  think  when  activities  picked  up  at  the  time  that  you're 
pointing  to,  it  may  have  been  that  the  decision  was  essentially 
going  in  a  way  that  had  not  been  expected. 

Senator  Baucus.  Following  the  meeting  I  just  referred  to — do 
you  have  any  documents  to  support  that  issue,  Mr.  Shapiro,  that 
you  just  stated? 

Mr.  Shapiro.  I  think  the  documents  that  we  have  provided  to  the 
committee  do  tend  to  support  that. 

Senator  Baucus.  Which  ones,  I'm  just  curious,  did  you  have  in 
mind? 

Mr.  Shapiro.  Well,  there  is  one  memo  that  was  written  around 
December  8th,  which  indicates,  and  which  is  sort  of  a  confidential 
memo,  but  indicates,  and  the  committee  has  it,  a  sense  that  the 
rule  was  coming  out  in  a  way  that  had  earlier  not  been  expected, 
just  based  on  staff  consultations.  Because  obviously,  and  I'm  not 
suggesting  that,  Ms.  Nichols  and  the  Administrator  can  certainly 
make  decisions,  they  have  the  responsibility  and  we  were  intending 
to  support  them,  as  Ambassador  Kantor  indicated. 

All  that  I've  been  trying  to  suggest  was  that  some  of  the  activity 
in  the  December,  in  the  range  of  the  December  15  time  frame,  in- 
cluding the  December  14  meeting,  came  together  because  the  out- 
come had  not  been  wholly  anticipated. 

Ms.  Nichols.  I  think  if  I  could  just  chime  in  from  EPA's  perspec- 
tive, Senator.  In  the  period  between  the  beginning  of  December  and 
the  time  that  the  final  rule  was  actually  issued,  our  time  was  being 
fully  occupied  with  a  number  of  other  issues  related  to  getting  this 
rule  put  out  in  final,  and  I  know  you're  aware  of  many  of  them. 

And  so  we  were  really  quite  engaged  with  things  that  seemed 
more  significant  to  us,  and  didn't  have  much  time  to  deal  with  the 
Venezuelans.  We  had  hoped  that  we  could  put  this  issue  off.  In  the 
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end  we  decided  we  had  to  make  a  final  decision  one  way  or  the 
other.  But  after  we  had  gotten  the  final  rule  out,  our  attention  was 
then  freed  up  to  deal  with  the  Venezuelan  question. 

Senator  Baucus.  Okay,  Mr.  Shapiro,  I  just  want  to  clear  up  a 
misunderstanding  here.  You  say  there  are  documents  that  you're 
aware  of,  I  think  you  mentioned  a  December  8th  document,  which 
supports  your  position.  Did  I  understand  you  correctly  to  say  that 
there  were  staff  who  did  recommend  accommodating  Venezuela? 

Mr.  Shapiro.  Mr.  Chairman,  there  were  discussions  over  a  long 
period  of  time  about  whether  the  Clean  Air  requirements  could  be 
met,  whether  EPA  would  be  comfortable  meeting  the  Clean  Air  re- 
quirements and  dealing  with  Venezuela's  request.  Staff  at  USTR, 
and  I  think  because,  as  Ms.  Nichols  has  said,  staff  at  EPA  were 
inclined  to  believe  that  those  challenges  could  be  reconciled. 

Senator  Baucus.  In  a  way  consistent  with  the  December  15th 
rule? 

Mr.  Shapiro.  No.  No.  What  I'm  saying  is,  we  were  under  the  im- 
pression in  the  fall  of  1993,  based  on  staff  discussions,  that  EPA 
was  moving  toward  a  decision  that  would  have  given  Venezuela  its 
independent  baseline  and  that  the  Clean  Air  requirements,  they 
felt  that  the  Clean  Air  requirements  would  not  be  sacrificed.  At 
some  point,  and  Ms.  Nichols  has  referred  to  it,  at  some  point,  when 
the  decision  reached  her,  she  concluded  that  that  was  not  the  way 
she  wanted  to  go. 

Senator  BAUCUS.  I'm  asking  the  question,  where  is  the  docu- 
mentation that  supports  your  contention?  You  just  implied  that 
USTR  staff  concluded  that  the  better  approach  would  be,  I  assume 
because  of  the  potential  GATT  issues,  to  accommodate  Venezuela, 
that  is  to  agree  with  Venezuela  rather  than  not  agree  with  Ven- 
ezuela. Where  is  your  documentation  that  supports  that  conclu- 
sion? Because  all  the  documentation  I  have  is  to  the  contrary. 

Mr.  Shapiro.  Well,  Mr.  Chairman,  I  think  that  the  documenta- 
tion that  we've  provided,  including  several  memos 

Senator  BAUCUS.  Which  one? 

Mr.  Shapiro.  There  are  several  memos,  including  December  8 
and  the  March  memos  that  go  over  this  situation.  All  the  docu- 
mentation essentially  supports  what  I've  said,  which  is  we  were 
working  with  EPA  to  see  if  there  was  a  way  that  the  Clean  Air  Act 
requirements  could  be  satisfied  in  a  way  that  avoided  the  need  for 
a  GATT  challenge.  If  it  couldn't,  we  were  prepared  to  vigorously  de- 
fend. That's  what  the  documents  indicate,  and  that's  what  Ambas- 
sador Kantor's  position  was.  But  we  were  not  looking  to  invite  a 
challenge,  if  it  was  possible,  to  deal  with  this  consistent  with  the 
Clean  Air  Act  requirements. 

Senator  BAUCUS.  Actually,  Mr.  Shapiro,  when  we  get  into  the 
matter  of  classified  documents  that  you've  provided,  it's  inappropri- 
ate, to  comment  on  them.  I  want  to  warn  all  of  us  not  to  take  ad- 
vantage of  the  fact  that  they  are  classified  by  either  overstating  or, 
I'm  not  suggesting  you're  doing  this,  but  misrepresenting  the  con- 
clusions in  them.  Because  we've  seen  those  documents,  too,  and 
based  upon  the  evidence  that  we  have,  there  is  no  documentation 
that  supports  the  position  that  you're  taking. 

Mr.  Shapiro.  Well,  Mr.  Chairman,  I  wouldn't,  I  certainly  don't 
want  to  take  advantage  of  the  classified  nature  of  the  documents. 
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Senator  Baucus.  Nor  do  I. 

Mr.  Shapiro.  No,  I  know  you  don't.  I  don't  think  that  I'm  over- 
stating or  misrepresenting  the  position. 

And  in  fact,  the  prepared  statement  that  I  brought  for  the  record 
today  summarizes  exactly  what  our  position  is  and  has  been,  that 
the  Clean  Air  objectives  remain  of  overriding  importance,  that  we 
were  prepared  to  vigorously  defend  the  GATT  case,  if  EPA  con- 
cluded that  Venezuela  had  to  be  treated  differently,  but  that  if 
there  was  a  solution  consistent  with  the  Clean  Air  Act  require- 
ments that  would  deal  with  Venezuela's  concerns  and  would  avoid 
a  GATT  challenge,  we  were  very  comfortable  with  that.  We  don't 
like  to  invite  GATT  challenges  based  on  differential  treatment,  if, 
if  there  is  no  justification  for  it. 

Senator  Baucus.  But  still,  the  point  is  that  the  potential  GATT 
problem  had  not  risen  to  the  level  to  exalt  any  sort  of  vigorous  pro- 
test or  challenge  by  the  USTR.  There  was  a  colorable  claim,  but  it 
wasn't  at  a  level  in  the  conclusion  of  USTR's  judgment  to  warrant 
telling  EPA,  "Hey,  back  off."  Isn't  that  correct,  too? 

Mr.  Shapiro.  Mr.  Chairman,  as  I  indicated  when  Mr.  Wilson's 
statement  was  quoted  before,  it  is  not  accurate  to  conclude  that  we 
thought  that  the  claim  was  colorable.  We  thought  there  was  a  seri- 
ous question  but  that  it  did  not,  when  you  say  rise  to  the  level  of, 
Clean  Air  Act  issue  was  overriding.  The  question  of  how  serious 
the  GATT  challenge  was  depended  on  what  justification  EPA  had 
for  treating  Venezuela  differently. 

Senator  BAUCUS.  Let's  go  back  to  see  what  you're  referring  to. 
OK. 

Following  the  December  14th  meeting,  the  day  before  issuance  of 
the  rule,  and  subsequent  discussions  with  Venezuela,  did  EPA  de- 
velop an  options  paper  to  present  at  another  meeting  at  the  White 
House  to  take  place  March  14th? 

Ms.  Nichols.  Yes. 

Senator  BAUCUS.  After  Venezuela  made  it  clear  that  they  would 
initiate  a  GATT  case,  did  EPA  begin  putting  together  information 
to  support  its  previous  position  that  the  public  health  exemptions 
under  GATT  are  applicable  in  this  case? 

Ms.  Nichols.  Yes.  EPA  staff  were  doing  two  things  at  the  same 
time,  they  were  preparing  to  defend  the  December  15th  rule  and 
they  were  also  examining  the  Venezuelan  position  and  documents 
and  formulating  this  option. 

Senator  BAUCUS.  In  preparing  the  options  paper,  EPA  solicited 
comments  from  USTR.  On  March  4th,  1994,  the  USTR  attorney 
handling  the  matter  sent  comments  to  EPA.  Referring  to  EPA's  op- 
tions paper,  the  attorney  stated 

Previously  we  could  not  quantify  the  adverse  air  quality  impact,  but  in  this  sec- 
tion, it  is  called  significant.  What's  missing,  as  we  have  discussed  several  times  be- 
fore, is  any  assessment  of  the  significance,  technically  or  politically,  of  the  increase 
in  N0X  emissions  between  the  final  rule  and  option  two. 

Again,  I'm  quoting  directly  from  a  USTR  document  which  goes 
on  to  say,  "If  we  could  even  put  a  range  and  a  relative  size  indica- 
tor on  it,  no  matter  how  broad,  it  would  be  helpful.  As  it  is,  deci- 
sion makers  are  being  asked  to  choose  between  $450  million  trade 
impact  plus  some  general  foreign  policy  concerns  versus  adverse," 
and  there  are  a  couple  of  exclamation  points,  "air  quality  con- 
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sequences."  EPA  removed  the  word  significant  from  its  discussion 
of  adverse  health  consequences  as  USTR  suggested? 

Ms.  Nichols.  Yes.  I  have  the  document  and  the  drafts  and  the 
final. 

Senator  Baucus.  So  he  did  remove  the  word  "significant"? 

Ms.  Nichols.  And  at  some  later  point  in  the  document,  they  did 
then  develop  those  numbers  that  you've  seen  that  spell  out  in  per- 
centage terms  what  the  difference  is. 

Senator  Baucus.  Well,  on  its  face,  I  must  say  this  is  direct  evi- 
dence that  EPA  dismissed  the  health  consequence  of  an  important 
rulemaking  in  order  to  appease  Venezuela. 

Ms.  Nichols.  I  don't  think 

Senator  Baucus.  Which  frankly,  I  think,  on  the  face  of  it,  is  un- 
conscionable. 

Ms.  Nichols.  Senator  Baucus,  I  have  reviewed  this  memo  with 
great  care  and  concern,  because  I  became  aware  of  it  only  after  you 
asked  for  the  documents  from  our  files.  I  had  never  seen  the  draft, 
I  never  saw  any  previous  version  other  than  the  final  options  paper 
prior  to  the  March  14th  meeting,  so  I  was  unaware  of  any  versions 
that  had  preceded  it. 

I  have  both  looked  at  the  whole  document  and  also  interviewed 
the  staff  that  were  involved  in  preparing  it,  and  I  have  satisfied 
myself  that  it  was  their  belief  that  in  working  through  this  docu- 
ment with  USTR,  they  were  actually,  USTR  was  actually  giving 
them  advice  in  this  instance  which  strengthened  EPA's  ability  to 
argue  the  case  fairly,  based  on  the  specific  air  quality  impacts. 

But  the  use  of  the  word  significant,  which  we  frequently  use  in 
rulemaking,  advocacy  context,  although  it's  a  useful  word,  didn't 
really  spell  out  what  the  nature  of  the  concern  was.  And  so  the 
EPA  staff,  after  considering  that,  went  back,  deleted  the  adjective, 
but  then  did  some  additional  analysis,  which  was  ultimately  made 
part  of  the  final  options  paper. 

And  they  in  no  way  viewed  that  as  being  a  concession  to  the 
trade  interests  of  a  softening  of  their  concerns  about  the  adequacy 
of  the  rule.  As  I've  indicated  before,  by  the  time  that  this  options 
paper  was  being  prepared,  the  EPA  staff  were  in  fact  advocating 
that  there  be  a  consideration  of  a  proposal  to  allow  Venezuela  to 
set  its  own  baseline. 

Senator  Baucus.  Is  it  your  position  today  that  there  would  be  no 
significant  health  consequences  in  allowing  Venezuela  to  set  its 
baseline  in  the  1990  gasoline  data? 

Ms.  Nichols.  No,  that's  not  our  position,  my  position.  My  posi- 
tion with  respect  to  the  issue  of  the  significance  of  allowing  Ven- 
ezuela to  use  its  own  baseline  is  that  there  is  a  significant  dif- 
ference in  the  NOx  benefits  from  the  rule  with  Venezuela  not  being 
allowed  to  use  its  own  baseline,  but  in  my  mind,  that  significance 
is  overridden  by  the  greater  significance  of  overall  achieving  a  pool 
of  reformulated  gasoline  that  meets  the  standards  set  forth  in  the 
Clean  Air  Act. 

Senator  BAUCUS.  We've  already  touched  on  this  next  point  I'm 
going  to  make,  but  the  final  options  paper,  and  again,  this  is  March 
14,  says  that  Venezuela's  gasoline  had  nearly  twice  the  amount  of 
sulfur  as  U.S.  average  gasoline  and  more  than  twice  the  amount 
of  olefins.  We've  already  discussed  that  earlier. 
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The  options  paper  states  that  RFG  produced  using  Venezuela's 
1990  baseline  would  have  14  percent  more  nitrous  oxide  than  aver- 
age. Those  figures  are  correct,  are  they  not,  as  stated  in  that 
memo? 

Ms.  Nichols.  Yes,  they  are,  Senator  Baucus,  but  again  I  would 
just  like  to  refocus  your  attention  on  the  fact  that  the  reformulated 
gasoline  provision  in  the  Clean  Air  Act  itself  requires  that  we 
achieve  the  improvements  in  VOCs  and  toxics  through  this  rule, 
while  holding  the  NOx  at  baseline.  The  rule  itself  is  aimed  at  get- 
ting maximum  air  quality  benefits,  and  in  the  case  of  the  Ven- 
ezuela proposal,  I  don't  think  it  should  be  easily,  just  lightly  or 
lightly  dispensed  that  there  is  an  improvement  in  toxics  as  a  result 
of  the  Venezuelan  gasoline.  So  I  think  those  are  all  factors  that 
need  to  be  considered. 

Senator  BAUCUS.  But  the  rule  also  calls  for  improvements  in 
other  areas,  too,  that  is  nitrous  oxides  and  sulfur. 

Ms.  Nichols.  There's  no  provision  with  respect  to  sulfur  or  NOx. 

Senator  BAUCUS.  No  diminution,  no  reduction. 

Ms.  Nichols.  No  worsening  of  the  baseline. 

Senator  BAUCUS.  It's  true  that  one  can  get  into  a  question  of  how 
much,  but  it  is  also  true  that  the  consequence  of  Venezuela  export- 
ing its  gasoline  according  to  this  proposal  would  be  an  increase. 

Ms.  Nichols.  Well,  that,  only  relative  to  the  average,  not  relative 
to  Venezuela.  Venezuela  itself  will  not  be  allowed  to  increase  the 
amount  of  NOx  its  gasoline  is  producing. 

Senator  Baucus.  So  there  will  be  an  increase  in  the  northeastern 
States  as  a  consequence? 

Ms.  Nichols.  No,  there  will  not. 

Senator  BAUCUS.  I  thought  in  answer  to  Senator  Wofford,  you 
said  there  would  be,  albeit  in  your  judgment  a  negligible  amount. 

Ms.  Nichols.  Only  an  increase  relative  to  staying  with  the  De- 
cember 15th  rule,  not  an  increase  over  today's  level.  It's  simply  a 
lesser  reduction  than  we  would  achieve  if  we  were  to  stick  with  the 
December  rule. 

Senator  BAUCUS.  Which  as  a  consequence  puts  more  pressure  on 
those  States  to  find  other  ways  to  reach  attainment. 

Ms.  Nichols.  I  think  under  the  circumstances,  Senator,  that 
that's  not  correct,  because  we  have  enough  other  measures,  includ- 
ing the  1998  reformulated  gasoline  provisions,  under  which  all 
companies  will  be  reducing  the  NOx  emissions  from  their  gasoline 
by  an  average  of  5.7  percent,  so  that  I  think  we  are  well  on  track 
in  that  regard.  No  one  will  be  obligated  to  take  up  a  greater  bur- 
den. 

Senator  BAUCUS.  And  again,  as  to  the  Mid-Atlantic  and  New 
England  areas,  where  Venezuelan  gasoline  is  primarily  consumed, 
is  that  correct? 

Ms.  Nichols.  Yes. 

Senator  Baucus.  And  isn't  it  true  that  these  are  areas  that  are 
specifically  targeted  for  ozone  reductions  under  the  Act? 

Ms.  Nichols.  Yes. 

Senator  Baucus.  Despite  all  these  concerns  about  public  health, 
and  I  must  say,  I've  seen  virtually  no  documents  that  show  a 
change  of  heart  from  December  15th,  did  EPA  agree  at  the  March 
14th  meeting  of  the  National  Economic  Council  of  the  White  House 
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to  propose  a  new  regulation  that  would  allow  Venezuela  to  set  its 
own  baseline  for  its  1990  gasoline? 

Ms.  Nichols.  At  that  March  14th  meeting,  which  I  attended,  I 
indicated  that  EPA  was  willing  to  make  a  proposal  to  allow  Ven- 
ezuela to  petition  for  its  own  baseline. 

Senator  Baucus.  Who  called  that  meeting? 

Ms.  Nichols.  The  meeting  was  called  at  the  behest  of  the  NEC, 
I  believe  EPA  was  involved  in  setting  the  date  for  the  meeting,  and 
our  staff  played  a  role  in  it.  But  I  believe  that  it  was  called  offi- 
cially by  the  NEC,  because  they  were  the  group  that  had  chaired 
or  had  called  the  December  14th  meeting  that  you  alluded  to  ear- 
lier. So  they  were  the  conveners. 

Senator  Baucus.  Did  the  NEC  encourage  a  rule  which  was  more 
protective  of  the  environment  or  less  protective,  as  opposed  to  the 
1990 — excuse  me,  the  December  15th,  1993  rule? 

Ms.  Nichols.  I  wasn't  present  at  the  December  14th  meeting,  so 
my  knowledge  of  that  is  based  on  the  notes  and  recollections  of  oth- 
ers. 

Senator  Baucus.  So  you  were  not  there? 

Ms.  Nichols.  At  the  December  meeting,  I  was  not  present. 

Senator  BAUCUS.  I'm  talking  about  the  March  meeting. 

Ms.  Nichols.  At  the  March  meeting,  where  I  was  present,  the 
NEC  took  no  position  on  what  EPA  should  do  whatsoever. 

Senator  BAUCUS.  What  was  your  information  with  respect  to  the 
December  14th  meeting? 

Ms.  Nichols.  I'm  not  aware  that  the  NEC  was  advocating  any 
position  with  regard  to  what  EPA  should  do  about  the  protective- 
ness  or  level  of  clean  air. 

Senator  Baucus.  You  have  no  knowledge,  you  just  don't  know? 

Ms.  NICHOLS.  No.  And  I've  never  heard  or  seen  any  such  state- 
ment anyway. 

Senator  Baucus.  Have  you  ever  asked  or  inquired? 

Ms.  Nichols.  No. 

Senator  BAUCUS.  You  don't  care  what  they  think? 

Ms.  Nichols.  Well,  I  believe,  Senator  Baucus,  that  the  issue  of 
compliance  with  the  Clean  Air  Act  and  how  to  achieve  it  is  pri- 
marily EPA's  judgment,  and  that  it's  our  job  to  craft  the  rule  that 
meets  the  statutory  requirements  and  goes  as  far  as  we  can,  con- 
sistent with  other  legal  obligations  and  with  general  rules  of  fair- 
ness and  administrative  process. 

Senator  BAUCUS.  Were  there  other  agencies  there  that  were  op- 
posed to  the  proposed  rule  issued  yesterday,  that  is,  were  opposed 
to  the  Venezuelan  claim? 

Ms.  Nichols.  There  were  questions  raised  about  what  had  gone 
into  EPA's  thinking  and  how  EPA  was  approaching  the  decision, 
and  what  the  impact  would  be  on  the  challenge,  on  the  GATT  chal- 
lenge. But  no  one  challenged  EPA's  calculations  or  our  assessment 
of  the  air  quality  benefits  or  facts  of  the  rule  or  the  proposal. 

Senator  BAUCUS.  Is  the  proposed  new  regulation  which  you  is- 
sued just  yesterday  the  same  as  the  September  compromise  re- 
jected in  1993? 

Ms.  Nichols.  It's — there  are,  the  rule  is,  the  proposed  rule  in 
yesterday's  notice  of  proposed  rulemaking  is  substantially  the  same 
as  what  was  described  in  September  as  a  compromise  proposal 
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from  Venezuela.  But  there  are  some,  it's  not  identical.  There  are 
some  refinements,  particularly  in  terms  of  the  enforcement  proce- 
dures. 

Senator  BAUCUS.  So  you  say  it's  substantially  the  same  but  with 
some  refinement? 

Ms.  Nichols.  Yes. 

Senator  Baucus.  Mr.  Casey? 

Mr.  Casey.  Yes,  sir. 

Senator  Baucus.  Did  the  State  Department  send  a  cable  to  the 
U.S.  Embassy  in  Caracas  subsequent  to  the  March  14  meeting  at 
the  White  House,  stating  that  a  deal  was  struck  and  that  EPA  had 
issued  a  proposed  rule  to  address  Venezuela's  concerns? 

Mr.  Casey.  Yes,  we  did  send  a  cable  proposing,  if  you  will,  the 
variation  on  the  September  compromise  that  was  presented  at  the 
March  14  meeting  by  EPA.  That  was  sent  to  our  Ambassador  to 
convey  to  the  Venezuelan  government. 

Senator  BAUCUS.  Why  was  that  cable  sent  prior  to  issuance  of 
the  proposed  rule  yesterday? 

Mr.  Casey.  There  was  a  desire  to  inform  the  Venezuelans  of  our 
intention  to  move  forward  in  part  in  order  to  avoid  a  renewed 
GATT  challenge  in  Geneva  to  the  fairness  of  the  December  15th 
rule,  and  frankly,  as  a  continuation  of  the  conversations  that  had 
been  held  with  the  Venezuelans  since  the  December  15th  rule  was 
put  forward. 

Senator  BAUCUS.  Why  did  the  cable  also  state  "Don't  tell  Con- 
gress"? 

Mr.  Casey.  I  don't  believe  the  cable  so  states,  sir. 

Senator  BAUCUS.  Essentially  that's  what  it  says. 

Mr.  Casey.  What  it  says  is,  please  do  not  make  the  proposal  pub- 
lic in  Venezuela  before  the  United  States  had  an  opportunity  to 
consult  and  brief  domestically  on  the  issue. 

Senator  Baucus.  Congress  was  specifically  referred  to  in  that 
cable. 

Mr.  Casey.  I  thought  the  cable  said  domestic  interests. 

Senator  Baucus.  Yes. 

Mr.  Casey.  Did  it  also  say  Congress? 

Senator  Baucus.  Yes. 

Mr.  Casey.  Well,  we  very  much  have  in  mind,  Mr.  Chairman 

Senator  Baucus.  We're  sensitive  to  the  exact  words. 

Why  not  tell  Congress?  That  seems  to  be  a  little  bit  precise. 

Mr.  Casey.  Well,  I'm  just  not  that  aware  of  the  consultative  pro- 
cedures in  the  rulemaking,  but  the  cable  was  sent  out  to  represent, 
not  a  State  Department  position,  but  basically  the  Administration's 
position  as  a  result  of  the  meeting  on  the  14th. 

Senator  Baucus.  Could  somebody  tell  me  when,  if  that  cable  had 
not  been  leaked  to  the  press,  that's  how  we  found  out  about  it,  that 
the  Administration  intended  to  inform  the  Congress? 

Mr.  Casey.  Excuse  me? 

Senator  BAUCUS.  When  did  the  Administration  intend  to  inform 
the  Congress  of  this  quite  significant  change,  even  though  there's 
no  change  outside  of  ordinary  procedures  and  rulemaking  and  pub- 
lic comment  and  so  on,  why? 

Ms.  Nichols.  I  think  perhaps  I  can  address  that  question  from 
at  least  my  recollection  of  the  March  14th  meeting.  I  believe  that 
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the  decision  taken  at  that  meeting  was  that  the  State  Department 
would  communicate  with  Venezuela  and  would  ascertain  whether 
Venezuela,  if  EPA  were  to  go  forward  with  the  proposal,  would 
drop  the  GATT  case  and  would  be  receptive  to  that  proposal,  be- 
cause it  was  at  that  point  we  were,  I  think,  concerned  about  get- 
ting geared  up  to  go  over  to  Geneva  and  have  our  people  there  pre- 
pare to  defend  the  case. 

We  were  concerned  about  diverting  resources  into  that  direction 
versus  looking  at  other  aspects  of  this  thing.  And  my  understand- 
ing was  that  as  soon  as  the  State  Department  had  heard  back  from 
Venezuela  on  this  matter  that  we  would  then,  as  an  Administra- 
tion, be  notifying  Congress  and  also  then  moving  forward  with 
other  types  of  public  process  as  well. 

Senator  BAUCUS.  I  hear  you,  Ms.  Nichols.  I  don't  mean  to  be 
confrontational,  but  that  sounds  contrary  to  an  earlier  statement 
you  made.  Earlier  you  said  that  this  was  not  to  be  driven  by  GATT. 
The  primary  concern  was  quality  air.  Now,  you're  telling  me  that 
the  failure  to  inform  Congress  was  driven  by  GATT  concerns,  and 
Venezuela  agreed  to  back  off  from  any  GATT  challenge  which  was 
not  such  a  major  challenge,  as  I  hear  from  USTR,  there  was  a 
problem,  but  not  so  major  as  they  claimed. 

Ms.  Nichols.  I  think  the  issue  is  one  of  timing,  Senator,  not  of 
the  substance.  I  have  accurately  described  the  substance  of  what 
went  into  EPA's  decision,  and  the  reasons  why  we  went  to  the 
March  14th  meeting  prepared  to  make  the  proposal  that  I've  out- 
lined here.  The  issue  was  timing.  Your  question  went  to  the  timing 
of  notifying  Congress. 

And  with  respect  to  the  timing,  we  felt,  based  on  the  conversa- 
tions at  that  meeting,  and  I  believe  it  was  the  advice  of  USTR  and 
State,  although  I  can't  recollect  exactly  who  said  what,  that  it 
would  be  best  to  privately  have  those  discussions  with  Venezuela, 
simply  to  make  sure  that  we  weren't  going  to  be  wasting  a  lot  of 
time,  both  fighting  the  GATT  case  and  proceeding  with  our  pro- 
posal at  the  same  time.  And  EPA  was  deferential  to  their  concerns 
to  the  extent  of  not  immediately  picking  up  the  phone  and  starting 
the  phone  calling  process  until  we  had  heard  back  from  the  State 
Department. 

Senator  BAUCUS.  My  question  did  go  to  timing,  but  your  answer 
largely  goes  to  substance,  and  the  substance  or  the  point,  to  repeat, 
sounds  like,  don't  tell,  there's  perhaps  much  more  into  an  alleged 
GATT  challenge  than  it  is  in  the  substance  of  the  matter. 

Ms.  Nichols.  I  don't  think  so.  I  think  that  the  issue  was  when 
to  tell  the  public,  when  to  issue  a  proposal,  when  to  talk  to  inter- 
ested constituencies  and  Congress. 

Senator  BAUCUS.  You  have  no  knowledge  of  a  date  on  which,  if 
this  had  not  come  out  in  the  public,  the  Administration  was  in  fact 
going  to  inform  members  of  Congress?  Was  there  any  discussion  as 
to  when  this  March  14th  meeting 

Mr.  Casey.  Mr.  Chairman,  I  was  present  at  the  March  14  meet- 
ing, and  the  idea  was  not  to  keep  things  a  secret  from  you,  but  to, 
as  Ms.  Nichols  said,  get  the  word  down  to  the  Venezuelans  quickly 
and  get  a  quick  turnaround.  The  intention  was  to  inform  you  im- 
mediately after  getting  a  Venezuelan  response,  which  we  thought 
would  come  a  lot  more  quickly  than  it  did.  But  the  intention  was 
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to  move  forward  immediately  to  consultations,  not  only  with  the 
Congress,  but  with  industry  and  other  interested  parties  as  well. 

Senator  Baucus.  My  question  though,  is  at  that  meeting  was 
there  a  date  by  which  someone  in  the  Administration  was  going  to 
inform  the  Congress,  subsequent  to  informing  Venezuela? 

Mr.  Casey.  The  decision,  as  I  recall  it,  was  that  we  were  to  do 
so  immediately,  but  there  was  no  fixed  date.  We  thought  it  would 
happen  within  a  day  or  so.  It  did  not. 

Senator  Baucus.  Well,  it  was  in  fact  leaked  about  a  week  after 
the  meeting.  Still  there  had  been  no  communication  to  Congress. 

Mr.  Casey.  Well,  as  you  would  see  from  the  other  leaked  cable, 
we  got  the  response  back  from  the  Venezuelans  just  at  about  that 
time. 

Senator  BAUCUS.  No,  but  I'm  talking  about  Congress.  I'm  making 
the  point,  and  I'm  not  going  to  quibble,  but  you  said  the  intention 
was  to  inform  Congress  immediately  subsequent  to  informing  Ven- 
ezuela. I'm  just  saying  that  a  week  passed,  it  was  in  the  public 
arena  but  still  Congress  had  not  been  informed. 

Mr.  Casey.  But  just  to  correct  one  point,  the  one  cable  does  not 
in  any  way  say  don't  tell  the  Congress.  What  it  really  says  is  we 
want  time  to  consult  with  the  Congress. 

Senator  BAUCUS.  I  must  say  that  I  wrote  a  letter  to  USTR  along 
with  13  other  Senators,  asking  what  in  the  world's  going  on  here, 
to  which  we  got  no  response,  in  the  interim,  that  is,  subsequent  to 
the  meeting,  and  got  no  response  until  this  was  leaked  to  the  press. 

Ms.  Nichols,  I  understand  that  the  proposal,  the  September  com- 
promise, the  modified  proposal  that  you  issued  yesterday,  places  a 
volume  cap,  I  think  you  said  so  yourself,  on  Venezuelan  gasoline, 
limiting  its  imports  to  1990  levels,  is  that  correct? 

Ms.  Nichols.  Yes. 

Senator  Baucus.  Do  you  know  what  the  expected  levels  were  for 
each  year,  let's  say  1992  levels  are,  1991  levels  are  and  1990  levels 
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Ms.  Nichols.  In  terms  of  their  market  share? 

Senator  Baucus.  Yes,  the  volume  that's  been  imported  into  the 
United  States,  Venezuelan  gasoline  imported  into  the  United 
States. 

Ms.  Nichols.  The 

Senator  Baucus.  I'll  tell  you  what  it  is.  We  have  the  data  here. 

Ms.  Nichols.  Millions.  [Laughter.] 

Senator  Baucus.  It's  just  a  point  that  needs  to  be  made.  When 
the  Administration,  you,  and  others,  say  that  well,  we're  going  to 
restrict  this  to  1990  levels,  it  leaves  the  impression  that  that's  a 
reduction  from  1993,  from  1992,  1991  down  to  1990  levels,  when 
in  fact  the  opposite  is  just  the  case.  That  is,  that  the  amount  of 
gasoline  imports  from  Venezuela  in  years  subsequent  to  1990  is 
much  lower  than  it  was  in  1990. 

But  to  say  that  they're  capped  at  1990  levels  is  technically  accu- 
rate, but  without  further  information,  it  leaves  a  misimpression, 
because  gasoline  from  Venezuela  actually  is  declining  in  subse- 
quent years.  So  if  you  say,  the  Administration  says  that  the  rule 
proposes  capped  1990  levels,  it's  almost  a  200  percent  increase  over 
the  amount  that  was  imported  then. 


40 

Ms.  Nichols.  Well,  that's  a  rather  dramatic  chart,  Senator  Bau- 
cus,  but  if  you  had  gone  back  to  1989,  you  would  have  come  up 
with  an  even  higher  number,  and  the  numbers  may  flip-flop.  I  see, 
I've  got  a  chart  here  that's  based  on  Department  of  Energy  data 
that  shows  a  number  of  countries  with  levels  that  rise  and  fall.  I 
think  the  reason  for  picking  1990  as  the  year  to  cap  is  because 
1990  is  the  year  that  the  baselines  were  set  under  the  Clean  Air 
Act. 

Senator  Baucus.  Yes,  I'm  just  saying 

Ms.  Nichols.  The  Clean  Air  Act  baselines  are  1990. 

Senator  Baucus.  It's  just  important  to  know  that  the  1990  levels 
are  pretty  high.  That's  the  only  point. 

Ms.  Nichols.  Yes,  1990  was  the  year  of  the  Persian  Gulf  war, 
and  the  United  States  was  actively  encouraging  Venezuela  to  ex- 
port more  gasoline  to  the  U.S.  market. 

Senator  Baucus.  So  the  proposed  rule  allowed  Venezuela  to  dou- 
ble, essentially,  in  subsequent  years,  the  amount  of  gasoline  that 
it  exported? 

Ms.  Nichols.  It  would  allow  them  to  go  back  up  to  where  they 
were  at  1990. 

Senator  BAUCUS.  Okay,  thank  you. 

Mr.  Riggs,  at  the  March  14,  1994  White  House  meeting,  the  De- 
partment of  Energy,  as  I  understand  it,  was  alone  in  its  objection 
to  the  Venezuela  deal.  Is  that  correct? 

Mr.  RlGGS.  I  do  not  know  what  all  the  other  agencies'  positions 
were.  I  have  been  told  by  the  DOE  representative  at  that  meeting 
that  his  statement  was,  other  things  being  equal,  if  we  are  in  com- 
pliance with  the  Clean  Air  Act  and  with  the  GATT,  we  should  try 
to  help  U.S.  industry. 

Senator  BAUCUS.  And  it  was  DOE's  position  that  if  Venezuela 
has  protectionist  policies  that  discriminated  against  U.S.  gasoline, 
or  at  least  we  shouldn't  be  doing  them  a  favor  by  allowing  them 
to  import  probably  into  the  United  States  dirtier  gasoline  that  the 
domestic  refiners  would  have  to  produce? 

Mr.  RlGGS.  There  are  three  pieces  to  what  you  just  said.  I  think 
our  representative  said  that  Venezuela  does  have  protectionist  poli- 
cies. I  think  I  would  add  at  this  point  that  they're  making  dramatic 
improvements  since  1990.  There  are  still  barriers  to  U.S.  participa- 
tion in  the  petroleum  sector  in  Venezuela,  and  our  representative 
at  the  meeting  did  refer  to  that.  I  don't  know  if  he  said  anything 
about  bringing  in  dirtier  gasoline. 

I  think  there's  been  a  premise  in  the  whole  discussion  this  morn- 
ing that  troubles  me,  and  that  is  that  we  would  know  what  would 
happen  to  air  quality  in  the  northeast  if  Venezuela  brought  in  less 
gasoline,  or  if  in  fact  we  went  back  to  the  December  rule.  I  think 
we  can't  know  that,  because  we  do  not  know  whether  Venezuela 
would  in  fact  continue  to  export  the  same  amounts,  and  if  they  did 
not,  we  do  not  know  who  would  recapture,  or  rather  who  would 
capture  their  lost  market  share. 

And  if  it  is  one  of  the  dirtier  U.S.  refiners,  there  may  be  no  deg- 
radation of  air  quality.  So  there  is  an  unknowable  that's  underlying 
the  issue. 
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Senator  BAUCUS.  Well,  the  concern  is  not  the  1990  rule,  but  the 
so-called  September  rule,  and  also  the  proposed  rule.  That's  the 
concern. 

Mr.  RlGGS.  Yes.  My  point  is  that  if  Venezuela  is  not  allowed  to 
establish  their  own  baseline,  as  is  now  proposed,  we  do  not  know 
whether  they  would  continue  to  try  and  export.  They  have  said  in 
a  letter,  I  understand,  to  EPA,  that  they  might  reduce  their  exports 
substantially. 

And  if  they  did,  we  cannot  necessarily  assume  that  the  replace- 
ment gasoline  would  be  at  the  Clean  Air  Act  baseline.  We  don't 
know  which  company  would  capture  that  share  of  the  market.  And 
as  Ms.  Nichols  has  said  earlier,  some  U.S.  companies  are  above  the 
baseline,  some  are  below. 

Senator  BAUCUS.  Mr.  Shapiro,  I  have  a  letter  from  the  President 
of  Irving  Oil,  the  largest  oil  company  in  Canada,  a  nation  that  ex- 
ports even  more  gasoline  to  the  United  States  than  Venezuela,  a 
letter  which  is  addressed  to  the  Canadian  Minister  for  Inter- 
national Trade,  and  states  that  the  rule  being  proposed  by  EPA 
would  provide  Venezuela  with  a  significant  competitive  advantage 
over  Canadian  refiners. 

The  letter  complains  that  Irving  Oil  has  invested  major  capital 
expenditures  to  bring  its  refinery  in  compliance  with  U.S.  Clean 
Air  standards  for  the  sole  purpose  of  exporting  Canadian  gasoline 
to  the  United  States.  I'm  just  curious,  why  does  this  rule,  proposed 
rule,  not  put  Canadian  companies  at  a  trade  disadvantage? 

Mr.  Shapiro.  Mr.  Chairman,  I  understand  that  EPA's  rule  on 
Canadian  refiners  was  based  on  its  belief  that  an  importer  that 
was  also  a  refiner  and  that  exported  75  percent  of  its  1990  baseline 
to  the  U.S.  would  have  the  requisite  data  to  establish  an  individual 
baseline,  and  the  applicable  modeling  methods  that  would  accu- 
rately predict  the  qualities  of  1990  gas  actually  sent  to  the  U.S. 
And  I  think  that  we  obviously  should,  we  should  be  responsive  to 
that  letter,  but  that's  my  understanding  of  the  Canadian  situation. 
To  be  honest,  I've  spent  more  time  in  recent  days  thinking  about 
the  Venezuelan  problem. 

Senator  BAUCUS.  I  can  understand  why. 

On  the  face  of  it,  I  have  to  look  into  this  for  myself,  it  sounds 
like  the  Canadians  are  upset  because  they  think  they're  being  dis- 
criminated against.  They  were  good  guys,  they  spent  the  money. 
And  now  they  hear  that  Venezuela,  not  good  guys,  who  didn't 
spend  the  money,  are  getting  away  with  a  break. 

Ms.  Nichols.  Well,  if  in  fact  Irving  Oil,  and  I  have  not  heard 
from  them,  has  the  level  of  data  that  is  called  for  to  establish  a 
baseline,  and  if  EPA  went  forward  with  this  proposal,  they  would 
be  equally  capable  of  applying  for  it.  I  don't  believe  we've  had  any 
communication  from  them. 

Senator  BAUCUS.  Well,  but  the  point  is  that  seemingly  Canada 
played  by  the  rules,  and  felt,  I  assume  that  there  were  discussions 
that  Canadian  representatives  may  have  had  with  EPA  as  Ven- 
ezuelan representatives  had,  that  the  EPA  was  going  in  the  direc- 
tion of  a  rule  that  was  actually,  in  fact,  issued  December  15th, 
1993,  and  consequently,  beginning  to  make,  at  least  according  to 
the  President,  capital  expenditures  in  the  participation  of  that  rule, 
now  finding  that,  well,  now  there's  a  proposed  rule  which  allows 
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foreigners  to  back  off  and  not  have  to  make  these,  even  though, 
after  all  Canada  all  along  was  playing  by  the  rules. 

Ms.  NICHOLS.  Well,  Senator  Baucus,  as  I  said  before,  I'm  not  fa- 
miliar with  the  situation  of  Irving  Oil.  But  I  think  this  is  exactly 
the  type  of  comment  that  we're  hoping  to  elicit  during  the  comment 
period  on  our  recent  proposal  and  we'll  certainly  take  it  very  seri- 
ously. 

Mr.  Casey.  Mr.  Chairman,  could  I  note  that  Venezuela,  PDVSA, 
is  spending  about  $2.2  billion  in  a  major  overhaul  and  improve- 
ment program  with  three  U.S.  contractors,  Kellogg,  Bechtel  and 
one  other,  in  part  to  meet  the  requirements  of  the  Clean  Air  Act, 
so  that  it  is  not  quite  the  case  that  Canada  has  played  by  the  rules 
and  Venezuela  has  not,  because  they  are  making  significant  invest- 
ments. 

Senator  BAUCUS.  I'm  sorry,  I  was  distracted. 

Mr.  Casey.  Well,  just  to  say  that  in  contrast  to  the  letter  that 
you  have  there,  it  is  a  fact  that  Venezuela  is  making  significant  in- 
vestments, to  the  tune  of  over  $2  billion  to  upgrade  its  refineries 
in  order  to  meet  U.S.  environmental  requirements,  so  that  they  are 
not,  if  you  will,  not  playing  by  the  rules,  the  investments  are  being 
made. 

Senator  BAUCUS.  But  the  question  is,  if  Venezuela  and  its  five  or 
more  refineries  wanted  to  keep  the  same  market  share  in  the  U.S. 
under  the  December  15,  1993  proposal,  they  probably  would  have 
to  spend  more  dollars  than  they  would  have  to  spend  under  the 
proposed  rule?  That's  the  question. 

Mr.  CASEY.  I  believe,  I'm  certainly  no  expert  in  this,  but  I  believe 
it's  more  a  question  of  timing,  that  is,  how  quickly  their  reformu- 
lated gas  at  the  quality  level  required  under  the  December  15th 
rule  would  come  onstream. 

Senator  Baucus.  Well,  I  thank  all  of  you  for  being  with  us  today. 
I  will  be  entering  several  documents  into  the  record,  many  of  those 
are  already  referred  to. 

I  must  say  I  have  serious  concerns  about  the  environmental  im- 
plications of  the  Venezuelan  reformulated  gasoline  deal  prior  to  to- 
day's hearing,  and  I  also  have  doubts  about  the  process  used  by  the 
Administration  negotiating  agreement  to  give  what  I  regard  as  fa- 
vorable treatment  to  Venezuela  gasoline  exports,  and  after  today's 
hearing,  I  have  frankly  heard  nothing  to  persuade  me  of  that,  and 
according  to  the  documents  I  have,  the  evidence,  I  think,  shows 
that  EPA  made  the  right  decision  on  December  15th,  and  I  see 
nothing  that  approaches  anything  that  could  be  called  compelling 
or  persuasive  to  move  in  the  direction  of  the  proposed  rule. 

I  think  that  by  issuing  this  proposed  rule,  EPA  is  disregarding 
its  own  internal  concerns,  as  has  been  documented  very,  very  fully. 
But  the  adverse  effect  on  air  quality  and  minimizing  significant 
public  health  consequences,  I  think  that  today's  testimony  dem- 
onstrates that  after  a  process  that  lasted  more  than  two  years,  dur- 
ing which  Venezuela's  arguments  were  well-considered  but  dis- 
missed by  EPA  that  rather  abrupt  and  I  must  say  secret  inter- 
ference by  the  White  House,  other  agencies  caused  EPA  to  reverse 
its  position. 

I  am  extremely  disappointed  that  EPA  did  not  hold  to  its  earlier 
position  and  better  argue  in  behalf  of  the  public  health  and  the  en- 
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vironment.  I'm  also  quite  concerned  that  Congress,  particularly  this 
committee,  was  not  at  all  informed  of  these  negotiations  and  that 
I  had  to  first  learn  about  them  from  the  leaked  cable  that  we  dis- 
cussed earlier. 

As  to  the  Administration's  concerns  about  the  GATT,  it  is  appar- 
ent that  yesterday's  proposed  rule  will  only  inflame  international 
trade  relations.  One  of  the  documents  I  am  placing  in  the  record, 
mentioned  earlier,  is  from  the  largest  oil  company  in  Canada,  a 
NAFTA  partner.  That  company  is  quite  upset  by  what  it  regards 
as  the  discriminatory  effect  that  this  proposed  rule  will  have  on 
them,  how  it  will  place  them  at  a  competitive  disadvantage. 

It  seems  rather  curious  that  we  discriminate  against  our  free 
trade  neighbor  to  the  north  by  providing  special  treatment  to  the 
protectionist  Venezuelan  government.  I  intend  to  vigorously  pursue 
this  investigation  until  I  find  out  exactly  why  the  White  House  be- 
came involved. 

I  also  intend  to  continue  fighting  to  block  yesterday's  rule  from 
becoming  final.  If  necessary,  I  will  introduce  legislation  to  prevent 
further  funding  of  the  rule  if  EPA  in  fact  attempts  to  make  it  final. 
I  will  continue  pursuing  this  matter  until  I  am  better  assured  of 
what,  in  fact,  is  going  on  here. 

The  bottom  line  here,  really,  is  to  protect  the  public  health,  be- 
cause that  is  our  duty,  and  second,  to  protect  the  process  in  this 
democratic  country  of  ours  so  that  the  public  is  better  assured  that 
results  are  reached  in  a  fair  and  orderly  way. 

Ms.  NICHOLS.  Senator  Baucus,  Administrator  Browner  and  I 
share  your  concerns,  both  about  the  public  health  implications  as 
well  as  about  the  process. 

I  would  like  to  submit  three  letters  that  were,  I  believe,  faxed  to 
you  yesterday.  One  is  to  yourself,  one  is  to  Secretary  of  State 
Christopher,  and  the  other  is  to  Ambassador  Kantor.  The  letters 
are  not  identical,  but  substantially  reiterate  in  the  letter  to  you  the 
Administrator's  commitment  to  a  fair  and  open  process  and  consid- 
eration of  any  potential  changes  to  the  rule  and  the  desire  to  con- 
sult with  you  further. 

Senator  BAUCUS.  Thank  you. 

Mr.  SHAPIRO.  Mr.  Chairman,  could  I  just  inquire  as  to  whether 
our  prepared  testimony  was  going  into  the  record? 

Senator  BAUCUS.  Yes,  the  prepared  testimony  of  each  of  you  will 
be  in  the  record. 

Mr.  Shapiro.  Thank  you. 

Senator  BAUCUS.  Thank  you  very  much.  Hearing  is  adjourned. 

[Whereupon,  at  11:54  a.m.,  the  committee  was  adjourned,  to  re- 
convene at  the  call  of  the  Chair.] 

[Statements  submitted  for  the  record  and  appendixes  follow:] 
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TESTIMONY  OF 

MARY  NICHOLS 

ASSISTANT  ADMINISTRATOR  FOR  AIR  AND  RADIATION 

U.S.  ENVIRONMENTAL  PROTECTION  AGENCY 

BEFORE  THE 

COMMITTEE  ON  ENVIRONMENT  AND  PUBLIC  WORKS 

U.S.  SENATE 

April  22,  1994 

Good  morning,  Mr.  Chairman  and  Members  of  the  Committee.    I  am  pleased 
to  appear  before  you  today  to  testify  on  those  aspects  of  the  reformulated  gasoline 
program  that  deal  with  the  regulation  of  imported  gasoline. 

Before  addressing  the  specific  questions  in  your  letter  of  invitation,  a  little 
background  is  essential. 

As  you  know,  the  final  reformulated  gasoline  regulations  were  promulgated 
by  EPA  on  December  15,  1993.   The  reformulated  gasoline  program  was  created 
by  the  1990  Clean  Air  Act  Amendments,  and  requires  that  beginning  in  January 
1 995  reformulated  gasoline  must  be  used  in  the  nine  cities  with  the  worst  levels  of 
ozone  pollution.    The  Clean  Air  Act  also  provides  that  the  governor  of  a  state  may 
opt  into  the  reform  program  for  any  other  ozone  nonattainment  area.    Currently, 
the  Governors  of  all  states  in  the  Northeast  United  States,  from  Virginia  through 
Maine,  have  opted  into  the  reform  program  for  all  ozone  nonattainment  areas  in 
their  states.    In  addition,  the  Governors  of  Kentucky  and  Texas  have  opted  in  for 
some,  but  not  all,  ozone  nonattainment  areas  in  their  states.   We  estimate  that 
with  at  current  level  of  opt-ins,  approximately  one-third  of  overall  U.S.  gasoline 
consumption  will  be  reformulated  in  1995. 

Under  this  program,  reformulated  gasoline  must  result  in  reductions  in  motor 
vehicle  emissions  of  ozone  forming  volatile  organic  compounds  (VOC's)  and  toxics. 
The  levels  of  emissions  reductions  are  in  two  phases:    Phase  I  standards  apply 
from  1995  through  1999,  and  the  more  stringent  Phase  II  standards  apply 
beginning  in  2000.    In  addition,  emissions  of  oxides  of  nitrogen  (NOx)  may  not 
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increase  relative  to  1990  levels  under  Phase  I,  and  under  Phase  II  NOx  emissions 
must  be  reduced.    VOC  and  NOx  emissions  are  regulated  because  of  their  role  in 
the  formation  of  ozone  pollution,  and  toxics  emissions  are  regulated  because  50% 
of  the  cancer  deaths  from  toxic  air  pollution  are  attributed  to  motor  vehicle 
emissions. 

This  program  also  requires  that  each  refiner  and  importer  must  keep  non- 
reformulated  gasoline  (conventional  gasoline)  at  least  as  clean  as  the  gasoline 
produced  or  imported  in  1990,  to  prevent  refiners  from  "dumping"  into 
conventional  gasoline  the  dirty  gasoline  components  remaining  from  the 
reformulated  gasoline  refining  process.    These  are  the  "anti-dumping" 
requirements. 

The  anti-dumping  standards,  thus,  are  the  quality  of  a  refiner's  gasoline  in 
1990,  or  the  refiner's  1990  baseline. 

These  1990  baselines  also  form  a  portion  of  the  standards  for  reformulated 
gasoline,  but  only  during  1995  through  1997.    EPA  proposed  use  of  individual 
baselines  with  the  reformulated  gasoline  standards  as  a  result  of  the  Regulatory 
Negotiation  EPA  conducted  as  part  of  the  reformulated  gasoline  rulemaking.    At  the 
time  of  the  Reg  Neg,  in  1991,  EPA  did  not  know  the  exact  relationships  between 
all  gasoline  parameters  and  the  levels  of  VOC,  toxics,  and  NOx  emissions.    But 
industry  needed  to  know  as  much  as  possible  in  1991  or  1992  about  the 
standards  that  would  apply  for  reformulated  gasoline  in  1995,  in  order  to  have  the 
lead-time  necessary  to  make  refinery  modifications.    As  a  result,  one  of  the  key 
agreements  from  the  Reg  Neg  was  that  EPA  would  propose  the  so-called  "simple 
model"  for  certification  of  reformulated  gasoline  during  1995  through  1997.    EPA 
adopted  these  simple  model  provisions  in  the  Final  Rule. 

The  "simple  model"  sets  industry-wide  standards  for  the  parameters  for 
which  there  was  confidence  of  their  emissions  effects  (for  example,  RVP,  benzene 
and  oxygen).    There  were  other  parameters,  however,  for  which  we  knew  there 
was  a  likely  emissions  effect,  but  we  did  not  know  the  magnitude  of  this  effect; 
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these  parameters  are  sulfur,  T-90,  and  olefins.    The  simple  model's  approach  for 
these  three  parameters  is  to  hold  each  refiner  and  importer  to  its  baseline  level  for 
these  parameters.    If  each  refiner's  and  importer's  reformulated  gasoline  remains 
below  their  1990  baseline  levels  for  these  parameters,  then  the  U.S.  average  levels 
will  remain  constant  at  approximately  1990  levels.    As  a  result,  we  would  avoid 
any  adverse  emissions  effects  that  would  result  from  elevated  levels  of  sulfur,  T- 
90,  and  olefins. 

Beginning  in  1998,  however,  the  "simple  model"  may  no  longer  be  used  for 
certifying  reformulated  gasoline,  and  all  refiners  and  importers  must  use  the 
"complex  model."    The  "complex  model"  is  used  to  calculate  the  levels  of  VOC, 
toxics,  and  NOx  emissions  for  gasoline  formulations  in  relation  to  1990  U.S. 
average  gasoline  quality  (Clean  Air  Act  baseline  gasoline),  and  does  not  rely  on 
individual  baselines.    The  complex  model  is  based  on  significant  amounts  of  EPA 
and  industry  emissions  test  data  collected  after  the  regulatory  negotiation  to 
estimate  the  emissions  effects  of  many  gasoline  parameters  not  included  in  the 
simple  model. 

The  reformulated  gasoline  regulations  include  procedures  for  establishing 
baselines  of  1 990  gasoline  quality  that  are  different  for  domestic  refiners  versus 
importers.  Domestic  refiners  use:  1)  actual  test  data  from  gasoline  produced  in 
1990;  2)  test  data  from  1990  blendstocks;  or  3)  gasoline  and/or  blendstock  test 
data  from  years  subsequent  to  1990  combined  with  an  evaluation  of  the  refinery 
configuration  to  predict  1990  gasoline  quality. 

The  rules,  however,  allow  importers  to  establish  baselines  only  by  using 
actual  1990  gasoline  test  data.    The  rules  do  not  let  importers  use  the  other 
baseline-setting  methods  available  to  domestic  refiners,  because  they  are  not 
expected  to  accurately  predict  the  quality  of  gasoline  imported  in  1990.    We 
expect  that  few,  if  any,  importers  will  have  adequate  1990  test  data,  however, 
and  as  a  result  most,  if  not  all,  importers  will  be  assigned  a  baseline  that 
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approximates  the  average  quality  of  gasoline  used  in  the  United  States  in  1990, 
called  the  "statutory  baseline"  or  "Clean  Air  Act"  baseline. 

All  of  my  testimony  to  this  point  is  background  for  the  issue  that  is  the 
concern  of  this  Committee,  the  baselines  that  apply  to  imported  gasoline.    Now,  I 
would  like  to  describe  the  events  around  what  we  call  the  foreign  refinery  baseline 
issue. 

Our  first  proposal  for  reformulated  gasoline,  in  July  1991,  treated  all  refiners 
equally  and  did  not  draw  any  distinctions  between  domestic  refiners  and  importers 
with  regard  to  baselines.    This  is  consistent  with  our  goal  for  all  regulations,  that 
parties  who  are  situated  similarly  be  treated  equally.    At  that  time,  we  simply  had 
not  identified  the  issue  of  baselines  for  foreign  refiners  as  presenting  difficult 
questions. 

One  month  later,  in  August  1991,  the  Regulatory  Negotiation  Agreement  for 
reformulated  gasoline  was  signed.  This  Agreement  does  not  address  baselines  for 
imported  gasoline  one  way  or  the  other. 

We  took  our  next  position  on  foreign  refiner  baselines  in  our  April  1992 
reformulated  gasoline  proposal,  where  we  differentiated  between  domestic  and 
foreign  refiners.    By  the  time  of  that  proposal,  we  had  identified  the  foreign  refiner 
baseline  issue,  and  were  concerned  about  three  things  if  we  allowed  foreign 
refiners  to  establish  baselines:    1 )  that  foreign  refiners  would  not  have  the  data 
necessary  to  establish  accurate  baselines;  2)  that  EPA  would  be  unable  to  enforce 
a  program  that  relied  on  foreign  refinery  baselines;  and  3)  that  there  would  be 
adverse  environmental  consequences  from  allowing  individual  foreign  refiners  to 
choose  whether  or  not  to  establish  an  individual  baseline,  what  we  call  the 
"gaming"  issue. 

Our  gaming  concern  was  that  some  foreign  refiners  with  "cleaner"-than- 
average  gasoline,  and  who  could  establish  an  individual  baseline,  would  instead 
choose  the  statutory  baseline,  and  then  degrade  their  gasoline  quality.   Those  with 
"dirtier"-than-average  gasoline  would  likely  choose  their  own  individual  baseline. 
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The  net  effect  of  this  selection  process  could  be  a  degradation  in  the  overall  quality 
of  imported  gasoline. 

In  our  April  1992  proposal,  our  solution  to  these  concerns  was  to  treat  all 
foreign  refiners  as  a  class,  by  assigning  the  statutory  baseline  to  all  imported 
gasoline. 

In  response  to  our  1992  proposal,  we  received  comments  from  Petroleos  de 
Venezuela  (PDVSA),  the  Venezuelan  national  oil  company.    PDVSA  complained 
that  the  baseline-setting  approach  we  proposed  for  imported  gasoline  was  unfair, 
in  that  domestic  refiners  would  be  able  to  use  individual  refinery  baselines,  while 
imported  gasoline  would  be  held  to  the  statutory  baseline.    PDVSA  said  they  would 
not  be  able  to  meet  the  olefin  level  in  the  statutory  baseline  until  1996  or  1997. 
This  is  true,  according  to  PDVSA,  even  though  the  actual  olefin  levels  of  their 
gasoline  in  1995  will  be  cleaner  than  their  1990  baseline  levels  as  a  result  of 
refinery  modifications  they  have  made  in  order  to  produce  gasoline  to  meet  the 
reformulated  gasoline  standards.    PDVSA  also  said  that  the  EPA  proposal  for 
baseline-setting  would  violate  the  equal  treatment  provisions  of  the  General 
Agreement  of  Tariffs  and  Trade  (GATT). 

EPA  officials  held  a  series  of  meetings  on  the  foreign  refiner  baseline  issue 
during  the  Fall  of  1992  and  during  1993.    These  included  meetings  with  PDVSA 
officials,  with  domestic  refiners  to  hear  their  concerns,  and  with  representatives  of 
other  agencies,  primarily  officials  from  the  Office  of  the  U.S.  Trade  Representative 
and  the  State  Department,  to  better  understand  the  GATT  requirements. 

Throughout  these  discussions,  EPA's  purpose  was  to  identify  the  optimal 
solution  to  the  foreign  refiner  baseline  issue,  that  would  treat  domestic  and  foreign 
refiners  as  equally  as  possible,  without  sacrificing  the  air  quality  benefits  intended 
for  the  reformulated  gasoline  program. 

Our  February  1993  proposal  invited  comment  on  allowing  individual 
baselines  for  foreign  refiners  with  certain  limitations.    In  September,  1993,  a  fairly 
specific  approach  to  regulating  foreign  refinery  baselines  was  discussed  with 
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PDVSA,  that  would  have  allowed  limited  use  of  foreign  refinery  baselines.   While 
this  approach  seemed  to  address  our  concerns  and  to  be  acceptable  to  PDVSA,  we 
were  not  convinced  it  was  the  optimal  solution  from  an  environmental  prospective. 
In  late  1993,  we  were  evaluating  a  number  of  additional  options,  some  of  which 
included  modified  "standards"  for  imported  gasoline  that  would  rely  on  "complex 
model"  analyses  to  achieve  the  necessary  air  quality  benefits. 

Through  these  late  1993  discussions,  we  learned  that  all  foreign  refiners 
probably  are  not  equal  with  regard  to  our  concerns.    In  particular,  we  learned  that 
PDVSA  probably  does  have  the  data  necessary  to  establish  accurate  individual 
baselines  for  their  refineries.    In  addition,  we  concluded  that  we  might  be  able  to 
construct  an  enforcement  program  that  works  well  with  foreign  refinery  baselines. 
Lastly,  we  became  less  convinced  that  giving  foreign  refiners  the  option  of 
establishing  individual  baselines  would  result  in  adverse  environmental 
consequences  from  gaming. 

We  were  faced  with  a  court-imposed  deadline  for  issuing  the  reformulated 
gasoline  final  rule  of  December  15,  1993.    As  that  date  approached,  we  had  not 
fully  resolved  the  issues  involving  foreign  refiner  baselines.   As  a  result,  we 
promulgated  the  final  rule  with  the  baseline-setting  approach  that  had  been 
proposed  in  1992.    At  the  press  conference  announcing  the  final  rule,  however,  I 
explained  that  EPA  was  still  considering  this  issue,  and  would  continue  discussions 
with  PDVSA. 

The  Venezuelan's  responded  to  this  invitation,  and  EPA  held  meetings  with 
them  during  December  1993.    On  January  14  of  this  year,  however,  Venezuela 
initiated  formal  GATT  proceedings  on  the  reformulated  gasoline  final  rule.   The 
discussions  with  the  Venezuelan  Government  continued  subsequent  to  their  GATT 
filing,  and  culminated  in  an  agreement  to  settle  their  GATT  complaint  last  month, 
on  March  22. 

Under  this  agreement  with  the  Venezuelan  Government,  they  have 
temporarily  withdrawn  their  GATT  complaint.    In  return,  EPA  has  agreed  to 
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propose  for  full  public  comment  an  approach  for  regulating  imported  gasoline  that 
would  allow  limited  use  of  foreign  refinery  baselines.  This  proposal  was  signed  by 
Administrator  Browner  on  Thursday. 

Under  the  proposal,  importers  would  be  allowed  limited  use  of  baselines 
established  for  a  foreign  refinery  to  demonstrate  compliance  with  the  reformulated 
gasoline  standards  for  gasoline  produced  at  the  foreign  refinery  and  imported  for 
use  in  the  United  States.    Use  of  individual  foreign  refinery  baselines  would  be 
limited  in  the  following  ways: 

•  EPA  would  have  to  specifically  approve  the  baseline  for  the  foreign 
refinery.    In  order  to  obtain  a  baseline,  the  foreign  refiner  would  have  to  submit  a 
petition  to  EPA,  which  would  include  the  same  types  of  gasoline  and  blendstock 
testing  data  and  refinery  modelling  analyses  that  domestic  refiners  must  submit.    In 
addition,  a  foreign  refiner  would  have  to  support  its  baseline  petition  with  a  report 
prepared  by  an  independent  baseline  auditor.    As  with  domestic  refiners,  EPA 
would  have  to  approve  the  auditor.    One  key  aspect  of  a  foreign  refiner's  baseline 
petition  is  that  it  would  have  to  conclusively  establish  the  quality  and  volume  of 
gasoline  that  was  used  in  the  United  States  in  1990,  and  not  just  the  refinery's 
overall  gasoline  quality  in  1990. 

•  Individual  foreign  refinery  baselines  could  be  used  by  importers  only  to 
demonstrate  compliance  with  reformulated  gasoline  standards,  and  could  not  be 
used  to  demonstrate  compliance  with  anti-dumping  standards. 

•  The  total  volume  of  imported  gasoline  that  could  be  subject  to  the 
individual  baseline  for  any  foreign  refinery  would  be  limited  each  year  to  the 
refinery's  1990  baseline  volume.    This  volume  limit  would  ensure  that  the 
emissions  of  each  foreign  refiner's  gasoline  would  be  no  worse  beginning  in  1995 
than  they  were  in  1990. 
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•  The  importer  would  be  required  to  establish  the  refinery-of-origin  for 
any  imported  gasoline  that  would  be  subject  to  an  individual  foreign  refinery 
baseline,  through  gasoline  inspections  and  audits  conducted  by  independent 
inspectors  and  auditors  at  the  foreign  refinery. 

In  addition,  an  annual  audit  by  a  U.S. -based  CPA  would  be  required.    The 
auditor  would  be  required  to  confirm  that  the  gasoline  loaded  onto  the  ship  was  in 
fact  produced  at  the  foreign  refinery  in  question. 

•  EPA  inspectors  would  have  to  be  given  full  access  to  the  foreign 
refinery  to  conduct  announced  and  unannounced  inspections  and  audits  related  to 
the  individual  foreign  refinery's  baseline  or  any  gasoline  produced  at  the  foreign 
refinery. 

An  additional  constraint  on  use  of  individual  baselines,  that  I  discussed 
earlier,  is  that  individual  baselines  are  relevant  for  reformulated  gasoline 
certification  only  during  1995  through  1997.    Beginning  in  1998  all  compliance 
determinations  for  reformulated  gasoline  are  in  relation  to  the  statutory  baseline. 
This  time  constraint  would  also  apply  to  importers  using  individual  foreign  refinery 
baselines. 

Importers  would  be  able  to  use  an  individual  foreign  refinery  baseline  only  if 
all  of  these  constraints  and  conditions  are  fully  met.    In  the  event  any  condition  is 
not  met  with  regard  to  any  foreign  refinery,  importers  would  not  be  allowed  to  use 
that  foreign  refinery's  baseline. 

The  proposal  asks  for  public  comments  on  the  specifics  of  the  approach  I 
have  just  described  and  its  underlying  assumptions,  and  on  other  ways  of  resolving 
the  foreign  refiner  baseline  issue.    In  addition,  we  are  interested  in  receiving 
comments  on  any  potential  environmental  and  public  health  effects.    I  want  to 
assure  you  that  I  am  strongly  committed  to  full  public  participation  in  this 
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rulemaking  process  and  have  not  come  to  any  conclusion  as  to  what  the  final 
resolution  should  be. 

I  would  now  like  to  clear  up  some  misimpressions  about  "dirty"  Venezuelan 
gasoline.    While  it  is  true  the  Venezuelan  gasoline  is  projected  to  be  somewhat 
dirtier  in  some  respects  in  1995  compared  to  statutory  baseline  gasoline,  it  is 
projected  to  be  cleaner  in  others.    If  PDVSA  does  not  clean  up  its  gasoline  from 
1990  levels  the  environmental  impact  will  be  an  increase  in  NOx  of  about  two 
tenths  of  one  percent  in  the  Northeast  U.S.  compared  to  the  statutory  baseline.    If 
it  cleans  up  its  gasoline  from  its  1990  levels,  as  it  anticipates,  the  environmental 
effect  will  be  a  slight  increase  -  eight  one-hundreths  of  one  percent  -  in  NOx  in  the 
Northeast  U.S.  as  compared  to  the  statutory  baseline.    This  increase  is  in 
comparison  to  gasoline  that  meets  the  statutory  baseline.    If,  however,  PDVSA's 
1995  gasoline  is  compared  to  their  1990  gasoline  quality  (like  domestic  refiners), 
there  is  no  increase  in  emissions. 

In  addition,  under  the  proposed  approach  PDVSA's  gasoline  is  projected  to 
be  slightly  cleaner  than  statutory  gasoline  in  terms  of  VOC  emissions,  and  much 
cleaner  in  terms  of  toxics  emissions. 

In  conclusion,  I  would  like  to  emphasize  that  the  proposal  signed  yesterday 
is  only  a  continuation  of  a  process  in  which  EPA  has  been  engaged  for  at  least  the 
past  two  years:    to  identify  the  optimal  solution  to  the  issue  of  regulating  imported 
gasoline  under  the  reformulated  gasoline  program,  taking  into  account  the 
requirements  of  the  Clean  Air  Act  and  the  GATT,  and  the  views  of  all  who  are 
regulated  parties  under  the  reformulated  gasoline  program  or  who  would  benefit 
from  the  air  quality  improvements  resulting  from  the  use  of  reformulated  gasoline. 
In  addition,  the  proposal  signed  [yesterday]  is  just  that:    it  proposes  an  option  for 
addressing  the  foreign  refinery  baseline  issue,  and  seeks  public  comment  on  this 
option.    We  have  scheduled  a  public  hearing  on  the  proposal  for  next  month,  on 
May  23.    EPA  is  not  obligated  to  promulgate  a  final  rule  that  follows  the  proposal. 
EPA  will  promulgate  an  approach  for  regulating  imported  gasoline  that  differs  from 
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the  December  final  rule  only  if  we  are  convinced,  following  full  public  comment, 
that  the  new  approach  is  better  than  the  December  rule's  approach. 

We  are  absolutely  committed  to,  and  have  preserved  the  integrity  of,  EPA's 
rulemaking  process  and  the  opportunity  for  public  participation.    No  substantive 
promises  or  agreements  have  been  made  that  would  require  any  particular  outcome 
from  the  proposal  we  signed  yesterday. 

This  concludes  my  comments.    Thank  you  for  the  opportunity  to  address 
this  issue  with  you.    I  will  be  happy  to  answer  any  questions  you  may  have. 
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AIR  AND  RADIATION 


Honorable  Max  Bauous 

Chairman,  Committee  on  Environment 

and  Public  works 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Mr.  Cbairman: 

In  your  letter  of  April  18,  1994,  you  asked  for  certain 
information  regarding  the  oxides  of  nitrogen  (NOX)  emission  from 
Venezuelan-imported,  reformulated  gasoline  (kfg)  in  the  Northeast 
Ozone  Transport  Region  (OTR) .   A  response  to  each  of  your 
questions  is  as  follows: 

1.    Which  areas  of  the  region  have  the  highest  conventional 
gasoline  and  RFG  use  by  volume? 

The  largest  cities  in  the  OTR  will  have  RFG  in  1995,  either 
because  they  are  one  of  the  nine  areas  designated  by  statute  to 
have  RFG  or  have  opted-in.   The  sLx.   largest  cities  due  to  have 
RFG  are  (in  order  of  size) :   New  York  City;  Philadelphia;  Boston; 
Washington,  D.C;  Baltimore;  and  Hartford.   We  are  unable  to 
perforin  a  city-by-city  analysis  because  gasoline  data  is  not 
collected  on  this  basis.  ' 

2-    Which  areas  of  the  region  use  Venezuelan-imported 
conventional  gasoline  and  RFG.  and  what  are  the 
volumes? 

We  have  no  available  information  on  what  areas  of  the  OTR 
use  Venezuelan  gasoline.   We  do  know  that  one  of  the  principal 
markets  for  Venezuelan  gasoline  is  the  Northeast.   Also,  based  on 
information  from  the  Energy  Information  Administration,  U.S. 
Department  of  Energy  (EIA) ,  in  1990,  25,279,000  million  barrels 
of  Venezuelan  gasoline  was  imported  into  the  U.S.,  1,558,000  into 
PADD  III  (Midwest)  and  23,721,000  into  PADD  I  (East  Coast). 

3.    Using  1990  PDVSA  -import  levels,  for  the  three  areas 
that  are  the  highest- volume  users  of  Venezuelan  RFG, 
provide  the  predicted  HOx  emissions  of  Venezuelan  RFG 
TiniJAT  thft  rim-g-mhPT-  1S.  1994  rule  and,  separately, 
provide  the  predicted  NOx  emissions  for  Venezuelan  RFG 
under  the  rule  EPA  agreed  to  issue  as  a  consequence  of 
the  March  14.  1994  NEC  meeting  at  the  White  House. 
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We  explicitly  reject  the  contention  that  the  proposed  rule 
issued  today  on  foreign  refinery  baselines  was  a  direct 
consequence  of  the  March  14  meeting.   We  believe  that  the  March 
14  option  mentioned  in  your  letter  refers  to  the  option  outlined 
the  proposed  rule  issued  today  and  will  refer  to  it  as  such. 
Based  on  calculations  using  the  complex  model  (Phase  I,  summer 
gasoline)  contained  in  EPA's  KFG  December  15  final  rule,  we 
calculated  the  percent  difference  between  RFG  using  the  statutory 
b»Bolin»  (D«c»mb*r  15  rule)  and.  tlio  proposal  option.   Based  an 

two  scenarios  (1990  PDVSA  individual  baseline  and  PDVSA's 
projected  1995  gasoline  quality} ,  we  found  that  the  percentage 
differences  between  the  December  15  rule  and  the  proposal  option 
for  NOx,  VOC  and  Toxics  for  a  vehicle  operating  on  PDVSA  gasoline 


1990  PDVSA  Baseline  (%)        1995  Projected  PDVSA 

Quality  (%) 

5.39 

-0.99 

-8.14 


To  calculate  the  NOx  impact  from  PDVSA  gasoline  in  an  OTR 
city,  we  used  PDVSA's  overall  market  share  in  the  Northeast 
(confidential  business  information  provided  by  KLk)    and  a  figure 
of  24%,  representing  the  percentage  of  the  total  NOx  inventory 
attributable  to  gasoline-fueled,  on-road  mobile  sources  (based  on 
NOX  inventory  contained  in  the  SIP  for  the  State  of 
Massachusetts) .   The  results  for  the  two  scenarios  noted  above 
are: 

a.  0.18  percent  (i.e.,  approximately  two-tenths  of  one 
percent)  increase  in  NOx  using  PDVSA's  1990  individual 
baseline  and 

b.  0.08  percent  (i.e.,  approximately  one-tenth  of  one 
percent)  increase  in  NOX  using  PDVSA's  projected  1995 
gasoline  quality. 


NOX 

12.28 

VOC 

-0.4.0 

Toxics 

-2-65 
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I  hope  that  this  information  has  been  helpful  to  you.  My 
staff  and  I  are  available  to  discuss  this  and  any  other 
information  with  you. 

Sin* 


Mary  d.  Nichols 

Assistant  Administarator 

forVAir  and  Radiation 
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office  of 
air  and  radiation 


Honorable  Max  Baucus 

Chairman,  Committee  on  Environment 

and  Public  Works 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Mr.  Chairman: 

Thank  you  for  your  letter  of  May  24,  1994  requesting  more 
information  about  the  Environmental  Protection  Agency  (EPA's) 
deliberations  surrounding  the  reformulated  gasoline  (RFG)  final 
rule  and  the  foreign  refiner  baselines  proposal.   On 
June  10,  1994,  Gary  Guzy  of  the  EPA  Office  of  General  Counsel 
responded  to  your  request  for  documents.   This  letter  is  to 
address  your  specific  questions  and  provide  background  for  the 
Agency's  position  on  foreign  refiners  and  reformulated  gasoline. 

Questions  from  the  Chairman 

1.  During  the  hearing,  the  Assistant  Administrator  for  Air 
testified  that  there  is  a  .18  percent  differential  in  nitrous 
oxide  emissions  in  Venezuelan  RFG,  based  on  EPA's  knowledge  of 
PDVSA's  exports  to  the  United  States.   How  many  millions  of 
gallons  did  EPA  assume  PDVSA  would  be  exporting  and  include  in 
the  formula  from  which  the  .18  percent  figure  was  derived? 

EPA  used  the  figure  996,282,000  gallons,  which  is  the  volume 
of  1990  gasoline  imported  into  PADD  I  (East  Coast)  by  Petroleos 
de  Venezuela  (PDVSA) ,  according  to  the  Department  of  Energy. 

2.  The  Assistant  Administrator  for  Air  also  testified  that 
negotiations  with  Venezuela  were  an  ongoing  and  evolutionary 
process.   In  this  regard,  please  provide  the  dates  of  all 
meetings  between  PDVSA  representatives  or  representatives  of  the 
Venezuelan  government  that  pertained  to  the  RFG  rule  that 
occurred  between  September  1,  1993  and  March  15,  1993. 

The  following  is  a  list  of  meetings  that  took  place: 

October  27,  1993     Telephone  conversation  between  Mike  Sherman, 
counsel  to  PDVSA,  and  Mary  Smith,  EPA. 
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December  3,  1993 

December  10,  1993 

December  21,  1993 
December  29,  1993 

January  18,  1994 

January  20,  1994 

January  25,  1994 

January  27,  1994 
February  2,  1994 
February  7,  1994 
February  14,  1994 

February  7,  1994 
February  16,  1994 

February  17,  1994 
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Meeting  between  Bill  Scott  and  Mike  Sherman, 
counsel  for  PDVSA,  and  Mary  Nichols,  Dick 
Wilson,  Mary  Smith,  George  Lawrence,  and  John 
Hannon  of  EPA. 

Meeting  between  Venezuelan  Minister  of  Energy 
and  Mines;  Mike  Sherman,  counsel  for  PDVSA; 
and  Mary  Nichols,  Dick  Wilson,  Mary  Smith, 
George  Lawrence,  and  John  Hannon  of  EPA. 

Telephone  conversation  between  Mike  Sherman, 
counsel  to  PDVSA,  and  John  Hannon,  EPA. 

Meeting  between  Mike  Sherman,  counsel  to 
PDVSA;  Luis  Grisanti,  Venezuelan  Minister 
Counselor;  and  Mary  Smith,  George  Lawrence 
and  Chip  Lamason  of  EPA. 

Meeting  between  Mike  Sherman,  counsel  to 
PDVSA,  and  Mary  Smith  and  Chip  Lamason  of 
EPA. 

Meeting  between  Mike  Sherman,  counsel  to 
PDVSA,  and  Mary  Smith  and  Chip  Lamason  of 
EPA. 

Meeting  between  Mike  Sherman,  counsel  to 
PDVSA,  and  Mary  Smith  and  Chip  Lamason  of 
EPA. 

Telephone  conversation  between  Mike  Sherman, 
counsel  to  PDVSA,  and  Mary  Smith,  EPA. 

Telephone  conversation  between  Mike  Sherman, 
counsel  to  PDVSA,  and  Mary  Smith,  EPA. 

Telephone  conversation  between  Mike  Sherman, 
counsel  to  PDVSA,  and  Mary  Smith,  EPA. 

GATT  consultation  with  various  Venezuela 
government  representatives.   EPA  attendees 
were  Chip  Lamason  and  John  Hannon. 

Telephone  conversation  between  Mike  Sherman, 
counsel  to  PDVSA,  and  John  Hannon,  EPA. 

Telephone  conversation  between  Michael 
Sherman,  counsel  to  PDVSA,  and  John  Hannon, 
EPA. 

Telephone  conversation  between  Mike  Sherman, 
counsel  to  PDVSA,  and  Mary  Smith,  EPA. 
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Questions  from  Senator  Lieberman 

1.   The  Assistant  Administrator  for  Air  testified  that  EPA  does 
not  know  the  quality  of  constituents  in  the  1990  baseline  of  each 
domestic  refiner  who  will  market  RFG  in  the  northeast.   Why  does 
EPA  lack  information  on  the  individual  baselines  of  domestic 
refiners? 

Under  the  RFG  Final  Rule  promulgated  on  December  15,  1993, 
domestic  refiners  are  required  to  submit  baseline  calculations  to 
EPA  by  June  1,  1994,  unless  the  refiner  needed  to  collect  data 
after  December  15,  1993  to  support  its  submission,  in  which  case 
the  baseline  must  be  submitted  by  September  1,  1994.   EPA  did  not 
receive  a  significant  number  of  baseline  submissions  from 
refiners  until  shortly  before  June  1,  1994.   EPA  has  not  yet  had 
the  opportunity  to  evaluate  these  submissions.   Several  informal 
attempts  to  obtain  baseline  information  prior  to  June  1  were  made 
but  refiners  informed  EPA  that  such  data  was  not  available. 

2.    How  did  EPA  decide  to  require  the  domestic  refiners  to  use 
the  1990  baseline  rather  than  the  statutory  baselines  without 
basic  air  quality  information? 

EPA  proposed  the  use  of  individual  domestic  refiner 
baselines  as  a  direct  result  of  the  Regulatory  Negotiation  held 
by  the  Agency  in  1991.   At  that  time,  EPA  was  not  able  to 
accurately  model  the  relationship  between  all  gasoline  parameters 
and  the  levels  of  VOCs,  toxics  and  NOx  emissions.   EPA  was 
confident  about  the  emissions  impacts  of  certain  parameters,  but 
had  significantly  less  confidence  about  other  parameters.   At  the 
same  time,  EPA  felt  that  it  was  important  to  concretely  identify 
the  future  1995  reformulated  gasoline  standards  in  order  to  allow 
refiners  to  plan  refinery  modifications  and  compliance.   In 
addition,  EPA  wanted  to  avoid  having  refiners  make  perhaps 
needless  investments  to  reduce  individual  parameters  to  the 
statutory  baseline  where  EPA  did  not  have  adequate  information 
about  air  quality  impacts.   EPA  was  concerned  that  the 
investments  would  be  wasted  once  the  Agency  was  able  to 
appropriately  model  the  emissions  impacts  of  a  wide  number  of 
parameters,  thereby  allowing  refiners  to  choose  the  most  cost 
effective  way  to  achieve  the  required  emissions  reductions.   For 
these  reasons,  EPA  and  the  other  parties  to  the  Regulatory 
Negotiation  supported  proposal  of  the  "simple  model"  for 
certification  of  reformulated  gasoline  from  1995  through  1997. 
Due  to  leadtime  concerns,  EPA  did  not  drop  the  simple  model  in 
the  Final  Rule.   The  simple  model  allows  adequate  leadtime  for 
refiners  to  design  necessary  refinery  modifications,  obtain 
necessary  permits  and  capital,  complete  construction,  and 
complete  start-up  and  equipment  shakedown  prior  to  mandatory  use 
of  the  complex  model  starting  in  1998. 
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The  "simple  model"  sets  industry-wide  standards  for  the 
parameters  for  which  there  was  confidence  in  1991  about  their 
emissions  effects:   RVP,  benzene  and  oxygen.   These  parameters 
are  strictly  controlled  under  the  simple  model.   For  certain 
other  parameters,  the  Agency  knew  there  was  a  likely  emissions 
effect  but  did  not  have  sufficient  data  and  other  information  to 
appropriately  model  the  emissions  impacts:   sulfur,  T-90  and 
olefins.   Under  the  simple  model,  these  three  parameters  are 
capped  for  each  refinery  at  its  individual  1990  baseline  levels. 
This  approach  achieves  the  emission  reductions  required  for  RFG 
by  the  Clean  Air  Act  by  controlling  those  parameters  about  which 
the  Agency  had  the  most  information,  and  avoids  any  adverse 
emissions  effects  that  would  result  from  changing  the  1990  levels 
of  sulfur,  T-90  and  olefins. 

3.  Is  it  true  that  it  is  impossible  for  domestic  refiners  to 
have  levels  of  olefins  in  their  1990  baselines,  and  consequently 
in  their  RFG,  that  are  higher  than  the  PDVSA  level? 

As  detailed  above,  EPA  at  this  time  has  not  completed  its 
analysis  of  domestic  refiner  baselines.   It  is  certainly  not 
"impossible"  for  a  domestic  refiner  to  submit  a  baseline  with 
higher  olefin  levels  than  PDVSA' s.   It  is  possible  that  at  least 
some  domestic  refineries  sold  gasoline  with  a  high  olefin  content 
average  in  1990,  and  will,  therefore,  have  baseline  olefin  levels 
equal  to  or  higher  than  PDVSA1 s  projected  1995  gasoline. 

4.  In  response  to  one  of  my  questions,  the  Assistant 
Administrator  for  Air  appeared  to  say  that  the  system  of 
verification  contained  in  the  April  21  proposed  rule  is  different 
than  anything  that  EPA  had  previously  considered.   However,  she 
subsequently  testified  that  the  verification  system  contained  in 
the  proposed  rule  was  virtually  identical  to  a  proposal 
considered  in  September  1993.   In  light  of  the  similarity  between 
the  September  1993  rule,  which  was  rejected  by  EPA,  and  the 
proposed  rule,  how  can  EPA  now  determine  that  the  same  proposal 
is  feasible  and  will  not  present  verification,  compliance,  and 
enforcement  problems? 

The  system  of  verification  and  compliance  in  the  April  21 
proposal  differs  slightly  from  the  September  proposal  and  has 
always  been  viewed  as  quite  enforceable  by  staff.   In  the  fall  of 
1993,  there  were  numerous  issues  that  needed  to  be  analyzed  and 
decided  by  the  December  15  court-ordered  deadline,  only  one  of 
which  was  the  foreign  refiner  baseline.   Because  of  the 
complexity  of  the  foreign  refiner  baseline  issue  and  the  interest 
in  further  analyzing  a  variety  of  possible  options  for  resolving 
the  issue,  EPA  promulgated  a  rule  on  December  15  that  maintained 
the  proposed  scheme.   EPA  committed  at  that  time  to  continue  to 
explore  the  issue,  and  the  May  3,  1994  proposal  resulted. 
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5.   Is  it  appropriate,  given  the  controversy  surrounding  the 
proposed  rule,  for  EPA  to  reconsider  the  entire  portion  of  the 
rule  allowing  use  of  individual  baselines,  and  would  it  be  better 
or  worse  for  air  quality  in  the  northeast  to  require  all 
refiners,  whether  domestic  or  foreign,  to  use  the  statutory 
baselines  rather  than  to  allow  Venezuela  to  use  its  own  baseline? 

One  of  the  major  agreements  under  the  Agreement  in  Principle 
signed  by  all  parties  to  the  Agency's  1991  Regulatory  Negotiation 
is  that  a  "refiner's  annual  reformulated  gasoline  averages  for 
sulfur,  T90  and  olefins  cannot  exceed  the  refiner's  corresponding 
1990  annual  averages"  under  the  simple  model.   This  applies  for 
the  first  three  years  of  the  program.   The  baseline  scheme 
adopted  in  the  Final  Rule  conforms  to  this  agreement,  and  is 
supported  by  the  petroleum  industry,  environmental  community   and 
state  and  local  air  program  officials. 

The  reasons  the  individual  baseline  approach  was  adopted  in 
the  Final  Rule  are  provided  in  response  to  Senator  Lieberman's 
Question  2,  found  above.   As  described,  the  requirement  for  the 
use  of  individual  baselines  in  the  December  15  final  rule 
addresses  a  leadtime  concern  for  domestic  refiners  while 
achieving  the  same  air  quality  benefits  as  use  of  the  statutory 
baseline  would  have.   Because  some  domestic  refiners  produced 
gasoline  "dirtier"  than  the  baseline  in  1990,  and  others  produced 

cleaner"  gasoline,  EPA  believes  that  on  average   the  RFG 
produced  under  the  individual  baseline  scheme  as  promulgated  will 
have  the  same  quality  as  gasoline  produced  using  the  statutory 
baseline.  * 

The  May  3,  1994  notice  of  proposed  rulemaking  is  simply 
EPA  s  attempt  to  apply  these  same  rationale  to  foreign 
refineries,  on  a  limited  basis.   It  has  become  clear  that  while 
PDVSA's  reformulated  gasoline  will  have  higher  olefin  levels  when 
compared  to  the  statutory  baseline,  it  will  have  much  lower  toxic 
emissions  levels.   It  is  my  opinion  that  eliminating  use  of 
individual  baselines  across  the  board,  for  all  refiners,  would 
not  be  "better  or   worse  for  air  quality  in  the  northeast."   On 
average,  it  will  be  about  the  same. 

For  these  reasons,  I  do  not  feel  that  the  individual 
baseline  approach  should  be  reconsidered  at  this  time.   The 
refining  industry  could  not  comply  with  the  RFG  mandate  under  any 
other  approach,  especially  given  that  we  are  only  months  away 
from  the  first  production  of  RFG. 

Again,  thank  you  for  the  opportunity  to  clarify  the  issues 
surrounding  the  foreign  refiner  baseline  notice  published  on  May 
3,  1994.   A  public  hearing  on  EPA's  proposal  was  held  on  May  23 
and  the  comment  period  closes  on  June  23.   As  indicated  in  the 
May  3  notice,  we  are  interested  in  comments  on  all  aspects  of  the 
foreign  refiner  baseline  issue.   EPA  is  strongly  committed  to 
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full  public  participation  in  this  rulemaking  and,  as  such,  no 
final  decision  has  been  made  regarding  an  amendment  to  the  RFG 
rule  on  foreign  baselines.   Please  contact  me  if  you  have  anv 
further  questions. 

SincereLy/ yours, 


Mary/D.  £Jich6ls 
Assistant  Administrator 
for  Air  and  Radiation 


63 


TESTIMONY 

BY  EDWARD  CASEY 

DEPUTY  ASSISTANT  SECRETARY  FOR  INTER-AMERICAN  AFFAIRS 

(RESPONSIBLE  FOR  SOUTH  AMERICA  AND  ECONOMIC  AFFAIRS) 

ON  INDIVIDUAL  FOREIGN  REFINERY  BASELINE  REQUIREMENTS 

FOR  REFORMULATED  GASOLINE 

SENATE  COMMITTEE  ON  ENVIRONMENT  AND  PUBLIC  WORKS 

APRIL  22,  1994 

Mr.  Chairman,  Distinguished  members  of  the  Subcommittee: 
I  am  pleased  to  have  the  opportunity  to  meet  with  you 
today  and  discuss  the  Administration's  decision  to  issue  a  new 
proposed  rule  under  the  Clean  Air  Act  on  reformulated  gasoline 
(RFG)  from  foreign  refiners.   The  Department  of  State's 
involvement  has  been  based  on  the  role  it  plays  in  the 
development  and  implementation  of  U.S.  trade  policy  within  the 
Executive  Branch.   We  have  sought  to  ensure  in  this  case  that 
our  reformulated  gasoline  regulations  fulfill  the  Clean  Air  Act 
environmental  reguirements  and  are  consistent  with  our 
commitment  to  free  and  fair  trade.   We  also  wanted  to  ensure 
that  our  policies  support  the  President's  objectives  in 
encouraging  an  open  trading  system. 

The  Western  Hemisphere  has  become  one  of  our  largest  and 
most  dynamic  markets.   U.S.  exports  to  Latin  America  and  the 
Caribbean  have  more  than  doubled  in  six  years,  to  about  $76 
billion  in  1992.   Trade  expansion  in  the  region  will  be  an 
important  theme  at  the  Summit  of  the  Americas  this  December. 
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The  Department  of  State  first  became  aware  of  the 
reformulated  gasoline  issue  in  late  1992  when  the  Venezuelan 
government  expressed  concern  that  the  EPA's  proposed  rule  for 
RFG  might  apply  a  standard  for  foreign  refiners  that  is 
different  from  the  rule  being  established  for  domestic 
refiners.   The  Venezuelan  government  charged  that  the  proposed 
rule  would  discriminate  against  foreign  refiners  by  basing 
compliance  on  individual  baselines  for  all  U.S.  refiners  while 
requiring  foreign  refiners  to  meet  an  average  baseline. 

The  Venezuelan  government  also  noted  that  it  is  carrying 
out  a  $1  billion  refinery  investment  program,  supported  by  a 
$700  million  EXIMBANK  credit  guarantee,  in  order  to  supply  the 
U.S.  market  and  comply  with  U.S.  Clean  Air  Act  requirements. 
Much  of  this  investment  is  being  spent  on  U.S.-sourced 
equipment  provided  by  U.S.  firms.   Having  a  diverse,  secure  and 
reliable  source  of  oil  products  is  an  important  U.S.  foreign 
policy  and  security  objective. 
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As  inter-agency  discussions  progressed,  it  became  clear 
that  the  trade  implications  of  any  final  rule  would  have  to  be 
carefully  considered.   Thus,  trade  experts  from  a  variety  of 
agencies,  including  the  Department  of  State,  reviewed  the 
matter.   Various  agencies  became  concerned  that  a  regulation 
that  did  not  apply  the  same  rules  to  a  foreign  product  could, 
absent  environmental  justification,  expose  the  U.S.  to  a  GATT 
complaint  and,  potentially,  significant  trade  retaliation.   It 
is  our  policy  to  offer  national  treatment  to  a  foreign  product 
so  long  as  the  environmental  standards  applicable  to  that 
product  can  be  monitored  and  enforced. 

The  principle  of  national  treatment  is  a  fundamental 
element  of  U.S.  foreign  economic  policy.   The  Department  of 
State  frequently  cites  this  principle  with  foreign  governments 
in  support  of  U.S.  businesses  which  trade  and  invest  abroad. 
In  insisting  that  our  trading  partners  respect  this  policy 
abroad,  we  argue  that  non-discrimination  against  imports  spurs 
market  competition,  enhances  consumer  choice  and  provides  a 
country's  citizenry  access  to  the  greatest  amount  of  goods  at 
the  least  cost.   We  believe  these  same  benefits  accrue  to  the 
U.S.  consumer  as  well. 
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The  Congressional  Research  Service  recognized  some  of  these 
benefits  in  a  September  2,  1993,  memorandum  on  Venezuelan 
reformulated  gasoline  to  the  Subcommittee  on  Energy, 
Environment  and  Natural  Resources.   The  memorandum  concludes: 
"In  sum,  it  would  appear  that  granting  PDVSA  (Petroleos  de 
Venezuela,  S.A.)  its  own  baseline  would  not  lead  to  a  change  in 
gasoline  brand  market  shares  significantly  larger  than  occurs 
regularly  from  the  mix  of  market  forces  at  large.   It  would, 
however,  reduce  slightly,  in  markets  served  by  PDVSA,  the 
pressure  for  higher  gasoline  prices  generated  by  the  RFG 
program's  requirements." 

We  understand  that  the  Committee  is  concerned  about  the 
procedures  followed  in  this  case.   Conversations  between  EPA 
and  the  Venezuelan  government  were  conducted  throughout  1993. 
The  Department  of  State,  and  particularly  the  U.S.  Embassy  in 
Caracas,  performed  its  traditional  role  as  interlocutor  between 
governments  to  receive  the  views  of  the  Government  of  Venezuela 
and  communicate  the  views  of  the  Administration.   Within  the 
Administration,  the  Department's  efforts  have  been  directed  at 
assuring  that  our  international  obligations  and  objectives, 
including  in  the  environmental  field,  were  given  full 
consideration  in  the  decision-making  process  and  that  we 
arrived  at  rules  which  both  fulfilled  the  Clean  Air  Act 
requirements  and  were  GATT  consistent. 
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The  EPA  issued  the  rule  on  December  15,  1993,  in  order  to 
meet  the  court  ordered  deadline,  but  recognized  in  a  December 
16  press  conference  that  it  had  not  yet  completed  its  analysis 
of  the  Venezuelan  government's  most  recent  proposals.   The  EPA 
also  expressed  a  willingness  to  continue  conversations  with  the 
Venezuelans  on  this  subject.   The  Venezuelan  government 
responded  by  communicating  its  interest  in  further 
discussions.   At  the  same  time,  it  began  to  pursue  the  matter 
under  the  GATT  by  initiating  formal  consultations  under  GATT 
Article  XXII. 

Legitimate  and  difficult  issues  of  verification,  monitoring 
and  enforcement  for  regulating  a  foreign  refiner  had  not  been 
finalized  when  the  final  rule  was  issued  in  December,  1993,  in 
response  to  the  court  ordered  deadline.   There  is  now  a 
proposed  mechanism  for  meeting  these  concerns.   We  support  the 
decision  to  issue  a  proposed  rule  for  public  comment.   We 
believe  U.S.  credibility  in  the  trade  and  environment  arena  is 
furthered  by  formulating  our  rules  in  the  fairest  manner 
possible. 

Mr.  Chairman,  that  concludes  the  formal  part  of  my  prepared 
testimony.   I  hope  this  testimony,  and  your  Committee's 
examination  of  the  extensive  State  Department  files  we  have 
provided  to  the  Committee  on  this  issue,  will  serve  the 
purposes  of  this  hearing.   I  would  be  glad  to  answer  any 
further  questions  you  or  other  Members  of  the  Committee  might 
have . 
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GENERAL  COUNSEL 

OFFICE  OF  THE  UNITED  STATES  TRADE  REPRESENTATIVE 

BEFORE  THE  COMMITTEE  ON  ENVIRONMENT  AND  PUBLIC  WORKS 
UNITED  STATES  SENATE 

April  22,  1994 


I  welcome  the  opportunity  to  testify  on  behalf  of  USTR  as 
the  Committee  examines  the  circumstances  in  which  EPA  has 
explored  revising  its  Clean  Air  Act  regulation  on  reformulated 
gasoline,  issued  on  December  15,  1993. 

The  rule  promulgated  in  December,  EPA' s  notice  of  proposed 
rulemaking  issued  on  April  20,  and  this  hearing  illustrate  the 
complex  issues  which  can  be  posed  when  trade  and  environmental 
issues  intersect.   These  are  issues  which  the  Chairman  and 
Ranking  member,  Senators  Baucus  and  Chafee,  are  particularly 
well-qualified  to  assess  because  of  their  longstanding 
involvement  with  international  trade  issues  as  well  as  their 
leadership  on  environmental  issues,  including  the  historic 
revision  of  the  Clean  Air  Act  in  1990. 

I  think  we  all  agree  that,  as  Vice  President  Gore  stated  in 
Marrakesh,  "We  are  not  faced  with  a  choice  between  trade  and 
environment.   We  can  --  and  must  --  have  both."   But  this  does 
not  mean  that  there  may  not  be  tensions  between  environmental 
laws  and  international  obligations.   Since  this  Administration 
came  into  office,  it  has  been  USTR's  commitment  --  and  privilege 
--to  try  to  resolve  these  kinds  of  tensions  so  that  we  can  "have 
both" :   so  that  we  can  continue  to  protect  our  environment  while 
operating  under  a  system  of  predictable  trade  rules  that  protect 
our  exports  from  discrimination  and  double  standards  abroad. 

For  that  reason,  this  Administration  has  worked  intensively 
on  harmonizing  our  trade  and  environment  objectives  in  a  wide 
variety  of  situations,  including  this  latest  EPA  regulation  on 
reformulated  gas. 

We  insisted  on  and  achieved  a  landmark  supplemental 

agreement  to  the  NAFTA,  dealing  with  the  environment. 

In  Geneva,  in  December,  we  succeeded  in  negotiating  changes 
to  the  Dunkel  text  on  sanitary  and  phytosanitary  standards  (SPS) 
and  technical  barriers  to  trade  (TBT)  which  made  those  texts  far 
more  sensitive  to  the  right  of  this  country  to  adopt  and  maintain 
high  standards  in  the  environment  and  food  safety  arenas . 

Since  December,  we  made  major  efforts  to  ensure  that  the  new 
WTO  would  include  a  permanent  committee  on  Trade  and  the 
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Environment,  with  an  ambitious  work  program.   Virtually  alone,  we 
succeeded  in  convincing  our  trading  partners  to  create  such  a 
committee . 

Throughout  the  last  year,  we  have  vigorously  defended  U.S. 
laws  protective  of  the  environment  against  GATT  challenges,  and 
supported  the  President's  recent  decision  under  the  Pelly 
Amendment  to  impose  trade  sanctions  against  Taiwan  for  its  trade 
in  rhinoceros  horns  and  tiger  bones. 

Ambassador  Kantor,  speaking  last  night  to  the  Environmental 
Defense  Fund  in  New  York,  underscored  his  determination  to 
continue  efforts  that  we  have  already  started  to  open  up  the 
process  of  dispute  settlement  in  the  new  WTO  so  that  NGOs  and  the 
public  can  have  confidence  in  the  decisions  made  in  trade  cases 
which  have  environmental  implications. 

Against  the  background  of  that  record,  and  that  commitment 
to  the  environment,  I  would  like  to  briefly  review  USTR's  role  in 
counseling  EPA  on  the  GATT  implications  of  regulations  it  might 
choose  to  adopt . 

I  know  that  the  members  of  this  Committee  labored  for  years 
over  the  myriad  details  of  the  1990  amendments  to  the  CAA 
including  the  reformulated  gasoline  program.   While  I  am  not  an 
expert,  I  understand  that  reformulated  gasoline  will  contribute 
to  reducing  levels  of  air  pollution  in  our  metropolitan  areas. 
USTR  fully  shares  the  Administration's,  and  the  Committee's, 
resolve  to  implement  this  program  on  time  and  in  a  fully 
effective  manner.   Throughout  this  process,   USTR  was  very- 
conscious  that  a  Clean  Air  Act  regulation  was  at  stake,  and 
fulfilling  the  requirements  of  the  Clean  Air  Act  was  the 
overriding  consideration. 

In  the  fall  of  1992,  USTR  staff  were  informed  of  the  rule 
making  process  for  reformulated  gasoline  regulations  under  the 
Clean  Air  Act  through  contacts  with  EPA  staff,  Federal  Register 
notices,  and  information  provided  by  representatives  of  the 
Venezuelan  oil  company  --  Petroleos  de  Venezuela  (PDVSA) .   In 
December  1992,  EPA  staff  visited  USTR  to  explain  the  status  of 
the  reformulated  gasoline  rule,  focussing  particularly  on  EPA's 
use  of  individual  company  "baselines."   USTR  staff  explained  to 
EPA  the  relevance  of  certain  GATT  provisions  and  offered 
preliminary  views  on  some  of  the  options  EPA  was  considering. 

It  was  our  understanding  from  EPA  in  1993  that  EPA  was 
consulting  with  representatives  from  PDVSA  on  the  possibility  of 
allowing  PDVSA  refiners  to  establish  an  individual  baseline. 

In  the  fall  of  1993,  EPA  appeared  to  be  close  to  reaching 
the  conclusion  that  Venezuela's  concerns  could  be  accommodated 
while  complying  with  the  Clean  Air  Act's  goals  for  reformulated 
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gas.   However,  in  November  1993,  USTR  staff  learned  that  EPA 
planned  to  issue  a  final  rule  in  December  --  in  response  to  a 
court-ordered  deadline  --  that  did  not  allow  PDVSA  to  establish 
an  individual  baseline.   We  again  advised  EPA  of  the  potential 
GATT  implications  of  such  an  approach.   EPA  advised  us  that 
technical  discussions  with  Venezuela  were  still  under  way,  and 
that  the  agency  was  not  yet  fully  satisfied  that  it  had 
identified  the  best  solution  to  the  issue  of  individual  baselines 
for  foreign  refiners.   At  the  time  EPA  issued  its  final  rule 
under  the  court -ordered  deadline  of  December  15,  however,  we 
understood  that  EPA  would  leave  the  door  open  for  further 
refinement  of  the  reformulated  gas  rule,  and  EPA  advised  the 
public  that  possible  solutions  to  the  Venezuela  issue  were  still 
being  considered. 

On  January  14,  1994  the  Government  of  Venezuela  requested 
formal  consultations  with  the  United  States  under  GATT  Article 
XXII.   Consultations  were  held  in  Washington  with  Venezuela  on 
February  11,  during  which  Venezuela  alleged  that  the  December  15 
reformulated  gas  rule  violated  Venezuela's  rights  under  the  GATT. 
Venezuela's  primary  allegation  was  that  the  rule  was  inconsistent 
with  the  principle  of  "national  treatment,"  embodied  in  Article 
III,  which  requires  countries  to  provide  imports  with  treatment 
that  is  no  less  favorable  than  the  treatment  afforded  to  similar 
products  produced  domestically. 

The  EPA  rule  promulgated  on  December  15  subjected 
reformulated  gasoline  from  Venezuela  to  different  rules  than 
those  applied  to  domestically  refined  reformulated  gasoline.   As 
such,  it  posed  an  unmistakable  GATT  question.   The  chronology  of 
events  makes  it  clear  that  this  potential  GATT  problem  did  not 
suddenly  surface  in  December  or  after  the  regulation  was  adopted. 
It  was  recognized,  under  discussion,  and  regarded  as  a  serious 
potential  problem  for  over  a  year  as  part  of  EPA' s  deliberations 
on  the  rule . 

Some  have  argued  that  even  if  EPA' s  rule  was  found  to 
present  a  case  of  treating  an  imported  product  differently,  in 
possible  violation  of  Article  III,  the  United  States  could  assert 
a  strong  defense  under  Article  XX  of  the  GATT.   As  the  Committee 
knows,  Article  XX  provides  exceptions  to  basic  GATT  obligations 
for  certain  health  and  conservation  measures.   However,  these 
exceptions  are  only  available  if  the  measures  do  not  constitute  a 
means  of  "arbitrary  or  unjustifiable  discrimination."   Since 
Article  XX  is  an  affirmative  defense,  it  is  up  to  the  country- 
promulgating  the  measure  to  show  that  discrimination  is  needed  to 
protect  health  or  promote  conservation. 

Both  before  and  after  issuance  of  EPA' s  rule  on  December  15, 
USTR  worked  closely  with  EPA  as  the  agency  assessed  whether  there 
was  adequate  justification  for  not  affording  Venezuela  the 
opportunity  to  establish  an  individual  baseline.   During  February 
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and  March  of  this  year,  EPA  was  drafting  an  options  memo  based  on 
its  determination  that,  under  carefully  limited  circumstances,  it 
could  establish,  verify,  and  monitor  an  individual  baseline  for 
Venezuela.  That  process  was  nearly  complete  when  Venezuela 
notified  Ambassador  Kantor  on  March  8  that  it  would  be  placing  on 
the  agenda  for  the  March  22  meeting  of  the  GATT  Council  a  request 
for  a  dispute  panel  under  GATT  Article  XXIII. 

GATT  procedures  allow  the  country  subject  to  a  dispute  to 
block  a  panel  request  only  once.   We  therefore  made  a  proposal  to 
Venezuela.   The  United  States  would  not  block  a  Venezuelan 
request  for  a  panel  at  the  May  GATT  Council  meeting  if  Venezuela 
would  not  seek  a  panel  at  the  March  GATT  Council  meeting  (which 
we  would  block).   Venezuela  rejected  this  proposal,  but  agreed 
that  it  would  withdraw  its  request  before  the  March  22  Council 
meeting  if  the  Administration  appeared  to  be  making  progress  by 
then.   We  understood  this  to  mean  that  Venezuela  expected  EPA  to 
issue  a  proposal  for  a  revised  rule,  followed  by  publication  and 
public  comment. 

In  summary,  USTR  believes  that  it  is  essential  to  try  to 
harmonize  our  country's  environmental  objectives  and  our  trade 
objectives,  wherever  possible.   In  this  case,  the  Clean  Air  Act 
objectives  have  been  --  and  remain  --of  overriding  importance. 
USTR  was  prepared  --  and  is  prepared  --to  vigorously  defend  a 
GATT  case  if  EPA  concludes  that  different  treatment  for  Venezuela 
is  necessary  to  accomplish  the  objectives  of  the  Act,  or  if  EPA 
reaches  that  conclusion  based  on  further  comment  on  the  new 
proposed  rule.   But  it  was  USTR's  view  throughout  this  process 
that  we  should  not  invite  a  GATT  challenge  on  reformulated 
gasoline  if  EPA  determined  that  our  clean  air  objectives  could  be 
realized  in  a  way  that  was  plainly  GATT-consistent . 

I  am  pleased  to  answer  further  questions  from  the  Committee. 
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I  am  pleased  to  be  here  to-  discuss  the  Environmental 
Protection  Agency's  (EPA's)  decision  to  propose  a  change 
to  its  final  reformulated  rule  of  December  15,  1993. 
Because  the  issue  is  within  EPA's  jurisdiction,  I  will 
not  attempt  to  explain  in  detail  the  proposal  or  the 
process  of  arriving  at  it .  I  will  instead  focus  on  a  few 
of  the  most  important  elements  of  EPA's  proposal  and 
explain  why  the  Department  of  Energy  concurs  with  EPA's 
intention  to  issue  this  proposal. 

In  the  December  15,  1993,  final  rule  on  reformulated 
gasoline,  domestic  and  foreign  refiners  were  treated 
differently.  These  differences  concerned  the  baseline 
gasoline  from  which  the  performance  of  reformulated  and 
conventional  gasoline  had  to  be  measured. 

During  1995-1997,  refiners  must  meet  vapor  pressure, 
benzene  and  oxygenate  standards  for  reformulated 
gasoline.  These  standards  ensure  achievement  of  a  15% 
reduction  in  ozone  forming  volatile  organic  compound 
emissions  and  a  15%  reduction  in  toxic  emissions, 
relative  to  a  1990  gasoline  specified  in  the  Clean  Air 
Act,  if  other  key  gasoline  components  are  held  at  or 
below  1990  levels. 
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In  order  to  ensure  that  these  components  do  not  increase 
above  1990  levels,  each  domestic  refiner  is  required  to 
provide  data  on  the  gasoline  that  it  produced  and  sold  in 
the  U.S.  during  1990.  This  data  allows  EPA  to  establish 
a  baseline  for  the  reformulated  gasoline  each  refiner 
sells.  The  Department  of  Energy  supported  this  phased-in 
approach  in  order  to  give  refiners  the  time  required  to 
make  the  changes  to  refiners  that  the  "complex"  model 
will  require.  This  time  is  needed  not  only  to  acquire 
complex  capital  equipment,  but  to  get  environmental 
permits  to  build  and  operate  that  equipment.  About  half 
of  all  domestic  refiners  will  benefit  from  this  phased-in 
approach. 

Foreign  refiners  would  not  be  allowed  to  establish  an 
individual  baseline  under  the  December  rule;  instead, 
they  would  have  to  use  the  baseline  established  in  the 
Clean  Air  Act.  Therefore,  a  foreign  refiner  with  a  high 
1990  sulfur  level  would  be  required,  during  1995-1997,  to 
reduce  sulfur  levels  more  than  a  domestic  refiner  with 
the  same  high  1990  sulfur  level. 

EPA  noted  in  December,  when  the  initial  rule  was  issued, 
that  their  thinking  was  still  evolving  on  whether  any 
foreign  countries  could  track  their  refined  products  in 
the  U.S.  market  well  enough  to  establish  a  baseline  for 
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their  gasoline.  In  view  of  that  uncertainty,  the  initial 
rule  was  written  with  a  simple,  "fall-back"  methodology 
to  be  applied  to  all  foreign  producers.  At  the  same 
time,  EPA  continued  discussions  with  Venezuela,  which  has 
improved  the  understanding  of  the  data  they  can  provide 
to  track  their  refined  products  shipped  to  the  U.S. 

EPA  announced  on  March  23,  1994,  that  it  will  propose  a 
change  to  the  final  rule,  potentially  allowing  foreign 
refiners  to  use  the  phased-in  approach.  This  proposal 
could  establish  a  process  by  which  foreign  refiners  with 
adequate  data  can  establish  their  own  1990  baseline,  as 
can  domestic  refiners.  The  proposal  would  not  be 
finalized  until  all  affected  parties  had  an  opportunity 
to  review  it  and  provide  comments  to  EPA. 

This  decision  came  about  as  a  result  of  the  continuing 
discussions  between  the  Venezuelan  government  and  EPA 
concerning  the  adequacy  of  data  that  could  be  provided  by 
Petroleos  de  Venezuela  (PDVSA) ,  the  Venezuelan  oil  and 
refining  company.  Between  PDVSA  and  PDVSA' s  U.S. 
distributer,  CITCO,  they  appear  to  have  the  data  required 
to  establish,  with  the  same  certainty  as  domestic 
refiners,  the  actual  characteristics  of  gasoline  sold  in 
the  U.S.  in  1990.  It  is  important  to  note  that  the 
proposal  does  not  ensure  that  PDVSA  will  be  granted  its 
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individual  1990  baseline,  but  would  provide  them  an 
opportunity  to  establish  one.  The  finalization  of  this 
yet-to-be-issued  proposal  should  not  be  interpreted  as  an 
assurance  to  PDVSA  or  any  other  importer  that  it  will 
successfully  establish  a  1990  baseline  unless  they  meet 
strict  data  and  audit  requirements  established  by  EPA. 

If  the  proposed  rule  is  promulgated  and  PDVSA  is 
successful  in  establishing  its  1990  baseline,  the 
proposal  would  cap  their  exports  to  the  U.S.  using  this 
baseline  at  1990  levels,  or  60,000  barrels  per  day.  This 
is  about  1%  of  the  U.S.  gasoline  market,  and  about  5%  of 
the  Northeast  reformulated  gasoline  market. 

It  is  not  always  popular  to  accord  a  foreign  competitor 
the  same  opportunities  that  we  provide  domestic 
producers.  This  is  especially  true  for  foreign  refiners. 
They  do  not  face  the  same  tough  environmental  controls  as 
do  U.S.  refiners.  According  to  a  recent  National 
Petroleum  Council  Study,  U.S.  refiners  are  expected  to 
invest  7  to  9  billion  dollars  annually  to  reduce 
stationary  source  pollution  in  order  to  achieve  levels  of 
pollution  control  that  are  far  stricter  than  in  the  rest 
of  the  world.  In  addition,  foreign  refiners  have 
marketing  opportunities  that  make  it  easier  to  make  clean 
reformulated  gasoline  by  "dumping"  undesirable  gasoline 
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constituents,  such  as  benzene,  into  gasoline  sold  into 
non-U. S.  markets.  U.S.  refiners  are  not  allowed  to  dump 
these  components  into  conventional  gasoline.  We  do  this 
to  ensure  that  we  do  not  shift  pollution  from 
nonattainment  to  attainment  areas  as  a  clean  air 
strategy . 

However,  the  Clean  Air  Act  has  a  single,  clear  purpose: 
to  reduce  U.S.  air  pollution.  No  matter  how  much  those 
interested  in  the  health  of  domestic  refining  industry 
might  like  to  use  it  to  redress  other  inequities,  the  Act 
provides  no  legal  authority  to  treat  foreign  refiners 
more  stringently  than  U.S.  refiners.  The  Department  of 
Energy  is  satisfied  that  EPA' s  announced  proposal 
concerning  new  baseline  procedures  for  gasoline  importers 
will  not  give  an  advantage  to  foreign  suppliers  that  is 
not  available  to  U.S.  firms,  and  thus  we  support  the 
proposal . 
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Written  Statement  of  the  American  Petroleum  Institute 

Submitted  to  the  Senate  Committee  on  Environment  and  Public  Works 

April  22,  1994 

The  American  Petroleum  Institute  (API)  appreciates  the  opportunity  to  submit  this 
statement  on  the  recent  proposal  by  the  U.S.  Environmental  Protection  Agency  (EPA)  to 
modify  the  reformulated  gasoline  rule  to  allow  foreign  refiner  baselines.  API  has 
consistently  advised  the  Administration  to  resist  the  efforts  by  the  Venezuelan 
government,  on  behalf  of  Petroleos  de  Venezuela,  S.A.  (PDVSA),  to  upset  this  key 
provision  of  the  EPA's  final  RFG  rule. 

The  rule  at  issue  stems  from  the  Clean  Air  Act  Amendments  of  1990  and  is  the 
product  of  a  six  month  regulatory  negotiation  and  a  protracted  rulemaking  commencing 
in  early  1991  and  ending  in  December  1993,  only  one  year  prior  to  the  date  reformulated 
gasoline  is  required  in  many  areas  of  the  nation.  During  those  deliberations,  EPA 
considered  regulations  which  would  have  permitted  foreign  refiners  to  calculate  a  baseline 
to  satisfy  the  Clean  Air  Act's  section  21 1  (k)(8)  "antidumping"  requirement  in  a  way  by 
which  foreign  refiners  could  export  to  the  U.S.  both  reformulated  and  conventional 
gasoline  that  would  exceed  environmental  standards  required  of  the  average  domestic 
refiner. 

The  PDVSA  approach  would  compromise  air  quality  and  would  put  domestic 
refiners  at  a  significant  competitive  disadvantage.  Consistent  with  its  statutory  mandate 
and  based  on  the  substantial  administrative  record  before  it,  EPA  properly  concluded  that 
the  PDVSA  approach  should  not  be  adopted,  stating  that  "[fjoreign  refiners  would 
collectively  exceed  the  U.S.  average  gasoline  parameters,  resulting  in  dirtier  U.S.  air." 
EPA's  detailed  rationale  for  this  decision  is  laid  out  in  EPA's  final  reformulated  gasoline 
rule  at  59  FR  7716,  7791-7792  (February  16,  1994)  and  related  Regulatory  Impact 
Assessment. 

Having  failed  once  before  EPA,  PDVSA  has  now  prevailed  with  the  Administration 
by  using  the  threat  of  a  GATT  challenge.  PDVSA  has  asserted  that  EPA's  final  rule  is 
discriminatory  and,  therefore,  inconsistent  with  GATT.  What  PDVSA  fails  to  acknowledge 
is  that  its  approach  has  already  been  carefully  considered  and  rejected  by  EPA  principally 
for  environmental  reasons  and  that,  even  if  EPA's  decisions  were  discriminatory,  Article 
XX  of  GATT  itself  provides  that  "nothing  in  this  Agreement  shall  be  construed  to  prevent 
the  adoption  or  enforcement  by  any  contracting  party  of  measures  .  .  .  necessary  to 
protect  human,  animal  or  plant  life  or  health 

Nonetheless,  this  threat  of  a  GATT  challenge  has  led  the  U.S.  and  Venezuelan 
governments  to  agree  to  repropose  the  so-called  "September  Compromise"  (described 
in  the  attached  State  Department  cable).  We  are  greatly  concerned  that  the  review  and 
comment  process  for  EPA's  new  proposal  will  only  be  cosmetic,  and  that  EPA  will  have 
no  choice  but  to  finalize  the  proposal  because  of  this  pre-existing  agreement. 
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In  sum,  the  PDVSA  approach  has  already  been  duly  considered  and  rejected  by 
EPA.  In'addition,  claims  of  discrimination  under  GATT  are  unfounded  and  ignore  the 
special  treatment  that  environmental  measures  receive  under  GATT.  Finally,  the 
Administration  appears  to  be  circumventing  the  normal  regulatory  process  by  reaching 
a  prior  agreement  with  the  Venezuelan  government.  For  these  reasons,  the 
Administration  should  strongly  resist  PDVSA's  effort  to  use  GATT  to  undercut  the  Clean 
Air  Act's  requirements. 
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center  for  International  Environmental  Law, 

Independent  Refiners  Coalition,  and 

Defenders  of  Wildlife 


Testimony  Before 

The  Senate  Committee  on 

Environment  and  Public  Works 


Hearings  on  Importation  of  Reformulated  Gasoline 

The  Independent  Refiners  Coalition  ("IRC".),1  the  Center  for 
International  Environmental  Law  ("CIEL"),  and  Defenders  of 
Wildlife  submit  the  following  joint  testimony  regarding  the 
proposed  rule  under  which  the  Environmental  Protection  Agency 
("EPA")  intends  to  allow  imports  of  reformulated  gasoline 
("RFG")  to  enter  the  United  States  under  the  Clean  Air  Act 
Amendments  of  1990  (the  "Proposed  Rule").  The  EPA's  Proposed 
Rule  so  directly  conflicts  with  the  environmental,  labor,  and 
economic  interests  of  the  United  States  that  it  has  forged 
this  somewhat  unique  coalition  of  organizations  now  before 
you.  It  is  our  strong  and  united  belief  that  the  Administrat- 
ion's position  is  flawed  trade  policy,  unsound  environmental 
policy,  and  nonsensical  economic  policy. 


1  IRC  is  composed  of  sixteen  domestic  independent 
refining  companies  who  operate  33  refineries  that  have  25 
percent  of  U.S.  refining  capacity.  The  members  are  Clark  Oil 
&  Refining  Corporation,  Louisiana  Land  &  Exploration,  The 
Coastal  Corporation,  Tosco  Corporation,  Crown  Central  Petro- 
leum Corporation,  Valero  Energy  Corporation,  Ashland  Oil 
Incorporated,  United  Refining  Company,  Tesoro,  Kerr-McGee 
Corporation,  Indian  Refining,  Fina,  Inc.,  Phibro  Energy-USA, 
Frontier  Oil  &  Refining  Co.,  Lion  Oil  Company  and  Sun  Company, 
Inc. 

2  CIEL  is  a  not-for-profit,  public  interest  environmental 
law  firm  that  focuses  on  international  and  comparative  legal 
issues. 

3  Defenders  of  Wildlife  is  a  not-for-profit,  national 
membership  citizens'  interest  group  concerned  with  the 
development,  implementation  and  enforcement  of  the  environmen- 
tal laws  and  regulations,  endangered  species  protections,  and 
maintenence  of  wildlife  refuges.  Defenders  has  over  80,000 
members. 
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I.    ADVERSE  ENVIRONMENTAL  IMPACT 

The  development  of  individual  baselines  for  foreign  refiners 
attempting  to  import  RFG  into  the  United  States  was  undertaken 
at  the  reguest  of  the  Government  of  Venezuela  on  behalf  of  its 
state-owned  oil  company,  Petroleos  de  Venezuela,  S.A. 
("PDVSA")  .  PDVSA  was  formed  after  the  seizure  of  American  oil 
and  gas  assets  in  Venezuela  and  is  currently  the  fourth 
largest  oil  refiner  in  the  world. 

As  you  are  aware,  the  standards  for  production  of  RFG  arose 
from  the  regulatory  negotiation  ("reg-neg")  that  resulted  in 
the  final  rule  on  Regulation  of  Fuels  and  Fuel  Additives, 
Standards  for  Reformulated  and  Conventional  Gasoline,  pub- 
lished in  December  1993  (the  "Final  Rule").  PDVSA,  like  any 
major  interested  party,  was  fully  cognizant  of  the  reg-neg  and 
its  implications.  Further,  PDVSA  possessed  the  same  lead 
times  and  access  to  environmental  technologies  as  domestic 
refiners  in  attempting  to  comply  with  reg-neg  standards.  In 
fact,  one  Canadian  refiner,  Irving  Refining  of  New  Brunswick, 
made  substantial  refinery  upgrade  investments  in  anticipation 
of  participation  in  the  U.S.  RFG  Program.  Therefore,  it  is 
reasonable  to  conclude  that  foreign  and  domestic  refiners 
alike  realized  that  the  cost  to  participate  in  the  RFG  program 
would  include  —  at  a  minimum  —  compliance  with  U.S.  laws. 

All  parties  agree  that  RFG  imported  from  Venezuela  under  EPA's 
Proposed  Rule  will  contain  substantially  higher  olefin  content 
(perhaps  three  times  higher)  than  domestic  RFG.  EPA  has 
responded  that  such  an  increase  from  Venezuela  "merely" 
accounts  for  a  one  percent  variance  from  Clean  Air  Act 
nitrogen  oxide  ("N0X")  standards.  However,  to  the  extent  that 
the  entire  RFG  program  was  only  designed  to  reduce  N0X  by 
between  seven  and  eight  percent,  a  one  percent  difference 
amounts  to  a  massive  diminution  in  the  effectiveness  of  the 
RFG  program. 

In  addition,  analysis  indicates  that  EPA  has  substantially 
understated  the  impact  on  N0X  emissions  has  been  substantially 
understated  by  EPA.  A  review  conducted  by  the  Mobil  Corpora- 
tion, for  example,  indicated  that  a  22  percent  increase  in  Nox 
emissions  could  be  expected  from  PDVSA  RFG  when  compared  to 
RFG  reguired  under  the  current  final  rule.  The  Northeast 
States  for  Coordinated  Air  Use  Management  ("NESCAUM")  finds 
that  PDVSA  RFG  (using  the  more  accurate  Phase  II  model)  would 
result  in  Nox  emissions  increasing  approximately  24  percent 
over  the  final  rule  RFG. 

Moreover,  these  figures  do  not  account  for  additional  increas- 
es that  might  be  caused  by  shifts  in  market  share  as  consumers 
opt  for  the  cheaper,  and  dirtier,  PDVSA  RFG.   Put  into  more 
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understandable  terms,  when  a  more  realistic  24  percent 
increase  in  Nox  emissions  is  factored  in,  it  would  require  the 
removal  of  thousands  of  automobiles  from  U.S.  roads  to  reverse 
the  adverse  impact  of  PDVSA  gasoline. 

The  percentage  increase  in  N0X  emissions  is  even  more  signifi- 
cant because  of  its  concentration  in  the  heavily  ozone- 
sensitive  Northeastern  corridor  of  the  United  States. 
According  to  PDVSA' s  own  comments  to  EPA  dated  November  20, 
1992,  PDVSA  claims  that  through  August  1992,  14  percent  of 
Boston's  gasoline  and  eight  percent  of  New  York  City  area 
gasoline  was  imported  from  Venezuela.  In  the  same  report, 
PDVSA  noted  that  57  percent  of  Florida's  imported  gasoline 
came  from  Venezuela.  Of  that,  given  marketing  data  from 
Citgo,  it  may  be  reasonable  to  conclude  that  greater  than  11 
percent  of  the  market  share  within  the  State  of  Florida  comes 
from  Venezuelan  imports.  Given  these  figures  it  is  clear  that 
the  burden  of  the  24%  increase  in  NOx  emissions  will  fall 
disproportionately  on  New  York,  Boston,  and  other  large 
metropolitan  centers  in  the  Northeast  corridor. 

We  are  alarmed  that  the  EPA  supports  the  position  that  an 
admitted  one-percent  variance  is  insignificant.  Certainly, 
EPA  would  not  allow  domestic  industrial  and  mobile  sources 
one-percent  variances  from  their  state  implementation  plan 
requirements.  We  are  confident  that  assertions  of  adverse 
economic  consequences — as  Venezuela  advances  in  this  instance- 
-would  not  be  found  sufficiently  persuasive  by  EPA  to  allow 
such  variances  for  domestic  industry. 

Even  if  the  reduction  in  effectiveness  of  the  RFG  program 
would  be  minor,  the  precedent  EPA  is  entertaining  would  be 
alarming  nonetheless.  In  no  other  provision  of  the  environ- 
mental law  is  EPA  willing  to  accept  the  notion  that  "dilution 
is  a  solution  to  pollution,"  and  yet  EPA  embraces  this 
proposition  in  the  Venezuelan  context  by  permitting  large  N0X 
increases  in  the  Northeast  if  increases  in  national  averages 
are  more  palatable. 

A  further  indication  of  EPA's  new  romance  with  dilution  is  the 
proposed  "cap"  on  total  imports  of  Venezuelan  RFG  under  the 
waiver.  However,  we  believe  the  cap  exposes  the  weaknesses  of 
the  proposal.  First,  EPA  has  been  forced  to  accede  to  1990  as 
the  benchmark  year.  1990  is  the  year  in  which  Venezuela  has 
the  highest  total  gasoline  exports  to  the  United  States  (69.2 
thousand  barrels  per  day) .  Second,  the  existence  of  the  cap 
proves  that  EPA  still  possesses  reservations  among  the 
environmental  protectiveness  of  Venezuelan  RFG.  And  third, 
whatever  GATT  infirmity  EPA  sought  to  avoid  in  its  proposed 
waiver  (e.g.,  alleged  lack  of  national  treatment)  is  still 
clearly  present  in  an  arbitrary  cap. 


-  3  - 


83 


EPA  contends  that  the  reduced  effectiveness  of  the  RFG  final 
rule  is  irrelevant  because  the  protections  of  the  RFG  final 
rule  are  not  found  in  the  Clean  Air  Act  Amendments  of  1990 
(the  "CAA" )  .  This  argument  asks  Congress  and  the  American 
public  to  turn  a  blind  eye  on  history,  and  to  disregard  the 
protections  EPA  itself  has  already  determined  are  both 
possible  and  required  under  the  CAA.  We  are  unwilling  to  be 
so  blinded.  In  promulgating  the  RFG  Final  Rule,  EPA  set  a 
high  standard  for  environmental  protection.  In  our  judgment, 
EPA  therefore  is  sounding  a  clear  retreat  from  the  conclusions 
reached  under  the  reg-neg  and  from  the  protections  articulated 
within  the  RFG  final  rule.  Put  in  real  terms,  EPA  is  asking 
us  to  disregard  an  additional  250  tonnes  of  NOx  pollution  per 
year  as  if  it  did  not  happen.  One  need  not  look  for  documen- 
tary proof  that  the  now  proposed  rule  is  deficient  on  its 
face;  EPA  provided  this  proof  when  it  rejected  a  similar 
approach — the  so-called  September  15th  compromise — in  adopting 
the  Final  Rule. 

II.   PROCEDURAL  DEFICIENCIES 

The  Clean  Air  Act  Amendments  of  1990  establish  certain  factors 
that  EPA  is  supposed  to  consider  when  setting  standards  for 
RFG.  Further,  the  Administrative  Procedure  Act  ("APA")  long 
ago  established  minimally  sufficient  standards  under  which 
notice-and-comment  rulemaking  is  to  proceed.  We  believe  that 
EPA's  proposal  violates  the  substantive  and  procedural 
requirements  of  these  Acts. 

In  order  to  avoid  being  "arbitrary  and  capricious,"  EPA  is 
required  to  base  its  administrative  decisions  upon  the 
evidence  within  the  Agency  record.  However,  as  the  State 
Department  cables  regarding  the  Venezuela  compromise  indica- 
ted, EPA  (or  the  State  Department)  had  reached  a  decision  well 
in  advance  of  any  notice-and-comment  on  the  subject  of 
individual  baseline  for  foreign  refiners.  Indeed,  when  the 
EPA  published  its  final  rule  (which  was  subject  to  notice-and- 
comment  rulemaking) ,  EPA  took  the  position  that  the  compromise 
now  proposed  was  unworkable  and  less  than  environmentally 
desirable.  Simply  put,  nothing  has  changed  since  the  time  EPA 
published  the  final  rule.  No  new  documents  appear  in  the  EPA 
record.  No  new  environmental  theory  has  been  advanced.  In 
fact,  in  the  cable,  Secretary  of  State  Christopher  refers  to 
the  proposed  Venezuelan  waiver  as  the  "September  Compromise," 
proving  that  it  was  formulated  based  upon  information  avail- 
able to  EPA  before  the  final  rule  was  published  —  and 
consequently  rejected  at  the  time  the  final  rule  was  pub- 
lished. It  is  difficult  to  see  how  EPA  (or  the  State  Depart- 
ment) can  replace  a  Final  Rule  derived  through  the  proper 
regulatory  channels  with  a  compromise  long  since  rejected  by 
the  agency  of  jurisdiction,  without  any  new  information  and  by 
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way  of  secret  diplomatic  cables,  without  crossing  the  arbi- 
trary and  capricious  line. 

Moreover,  our  analysis  of  the  failures  of  EPA,  and  the  other 
agencies  involved,  to  follow  regulatory  procedure  is  limited 
to  the  information  we  have  been  able  to  obtain.  Much  remains 
to  be  seen.  Minutes  and  attendees  of  meetings  are  not  avail- 
able. Documents  have  been  classified.  International  communi- 
cations are  unavailable.  These  actions,  which  have  no 
conceivable  purpose  but  to  frustrate  public  and  Congressional 
oversight,  clearly  do  not  comport  with  the  APA  or  the  CAA. 
Moreover,  if  this  is  an  indication  of  how  EPA  intends  to 
implement  individual  baselines  for  foreign  refiners,  it  is 
understandable  that  EPA  originally  was  unwilling  to  accept 
such  a  provision  in  its  final  rule. 

In  short,  this  is  not  the  way  to  make  policy. 

III.  NATIONAL  TREATMENT 

PDVSA  and  the  Venezuelan  Government  complained  that  the  United 
States  is  not  complying  with  its  national  treatment  obliga- 
tions under  the  General  Agreement  on  Tariffs  and  Trade 
("GATT")  in  enacting  the  final  RFG  rule.  They  based  this 
conclusion  upon  the  fact  that  U.S.  refiners  are  allowed  to 
establish  their  own  average  baseline  and  foreign  refiners  are 
not  allowed  this  flexibility. 

Venezuela's  interpretation  of  national  treatment  as  it  applies 
to  the  Clean  Air  Act  is  both  self-serving  and  erroneous. 

A.    Self  Serving 

The  ability  to  select  a  baseline  for  the  RFG  program  is  only 
one  aspect  of  a  very  comprehensive  set  of  compliance  burdens 
imposed  by  the  Clean  Air  Act.  While  domestic  refiners  may 
have  the  ability  to  set  an  individual  baseline,  they  also  must 
expose  themselves  to  EPA  enforcement,  air  toxics  requirements, 
process  safety  management  controls,  toxic  release  reporting 
requirements,  permitting  standards,  continuous  monitoring,  and 
many  other  standards.  Indeed,  failure  to  provide  adequate 
information  or  knowingly  providing  inadequate  information  to 
the  EPA  could  result  in  civil  and  criminal  penalties  —  well 
beyond  anything  to  which  a  foreign  refiner,  particularly  a 
national  industry,  would  be  subject.  If  PDVSA  truly  seeks 
national  treatment,  it  is  reasonable  to  expect  that  they 
should  face  the  entire  range  of  Clean  Air  Act  requirements  and 
remedies.  Expanding  the  application  of  the  Act  could  be 
achieved  by  explicit  Venezuelan  waiver  of  sovereign  immunity 
or  accession  to  jurisdiction  for  purposes  of  environmental 
enforcement.  In  any  event,  even  without  the  option  of  an 
individual  baseline,  PDVSA  would  still  enjoy  a  far  less 
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extensive  Clean  Air  Act  compliance  burden  than  domestic 
refiners. 

Venezuela's  concern  with  national  treatment  under  the  GATT  is 
only  of  recent  vintage.  When  the  RFG  final  rule  was  first 
released,  Venezuela  merely  contended  that  it  would  be  diffi- 
cult to  meet  the  U.S.  average  baseline  because  of  "labor 
troubles"  and  because  Venezuela's  domestic  content  laws  did 
not  allow  them  to  purchase  U.S.  off-the-shelf  technology  for 
use  in  proper  reformulation.  One  would  wonder  if  EPA  would  be 
so  willing  to  compromise  its  environmental  standards  for  a 
domestic  corporation  citing  similar  encumbrances.  Further,  it 
is  ironic  that  the  U.S.  is  poised  to  compromise  with  Venezuela 
because  of  a  threatened  GATT  challenge  when  Venezuelan  non- 
tariff  barriers  in  the  form  of  domestic  content  laws  were 
originally  posited  as  a  rationale  to  reject  the  RFG  standards. 

B.    Erroneous 

In  addition  to  being  only  the  most  recent  attempt  in  a  long 
list  of  attempts  to  avoid  the  requirements  of  the  CAA, 
Venezuela's  national  treatment  argument  is  also  erroneous. 

Venezuela's  argument  presumes  that  its  data  is  not  being 
treated  as  favorably  as  a  like  domestic  manufacturer's  data. 
Here,  they  are  wrong.  EPA  has  decided  that,  as  a  class, 
foreign  data  is  not  sufficiently  verifiable  or  reliable.  If 
EPA  determines  that  a  domestic  manufacturers  data  is  similarly 
unverifiable  or  unreliable,  the  domestic  manufacturer  will 
also  be  denied  the  ability  to  establish  an  individual  base- 
line. Thus,  the  Final  Rule  treats  like  foreign  and  domestic 
unverifiable  and  unreliable  data  in  the  exact  same  manner — it 
rejects  it.  Only  the  Proposed  Rule  would  treat  such  data 
differently.  Oddly,  it  would  allow  unverifiable  and  unreli- 
able foreign  data  to  establish  baselines  but  deny  the  same 
treatment  to  unverifiable  and  unreliable  domestic  data. 

IV.   IMPLEMENTATION  DIFFICULTIES 

Allowing  independent  baselines  to  be  established  for  foreign 
refiners  raises  the  prospect  of  a  number  of  troubling  audit- 
ing, verification,  tracking,  and  enforcement  difficulties. 

A.    Auditing/verification/tracking  problems 

We  believe  that  individual  baselines  for  foreign  refiners 
would  be  impossible  to  track  and  verify  with  the  degree  of 
certainty  required  under  the  Clean  Air  Act.  Without  suffi- 
cient tracking,  Venezuela  could  transfer  a  refined  product 
from  any  country  in  the  world  and  use  Venezuela  as  a  staging 
area  to  bring  it  into  the  United  States.  EPA's  hastily 
conceived  rule  does  not  contain  any  of  the  substantive 
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domestic  content  requirements  developed,  for  example,  in  the 
North  American  Free  Trade  Agreement.  In  addition,  typical 
auditing  practices  would  be  impossible  to  utilize  given  the 
lack  of  extraterritorial  jurisdiction. 

To  rectify  these  implementation  deficiencies,  EPA  will  require 
significant  additional  financial  resources.  This  raises  an 
important  question:  where  does  EPA  intend  to  find  the  money 
to  conduct  all  these  new  oversight  activities  to  allow 
Venezuelan  RFG  to  flow  freely. 

B.    Enforcement  problems 

The  ability  of  EPA  to  enforce  against  Venezuelan  RFG  that  may 
exceed  even  the  generous  provisions  of  the  EPA  compromise  is 
extremely  limited  and  nowhere  near  its  ability  to  monitor  and 
enforce  against  domestic  RFG  manufacturers.  EPA  does  not  have 
the  ability  to  conduct  audits  and  oversight  in  Spanish.  Nor 
does  it  have  the  authority  to  conduct  on-site  inspections  at 
Venezuelan-owned  facilities  located  in  Venezuela.  Further, 
problems  in  auditing  data  are  compounded  by  the  enforcement 
problems  EPA  will  face. 

For  example,  if  gasoline  imported  from  Venezuela  actually 
exceeds  the  average  established  for  Clean  Air  Act  compliance, 
who  will  be  fined?  If  the  importer  is  fined,  what  capacity 
will  EPA  have  to  seek  criminal  penalties?  The  problem  is  that 
the  Clean  Air  Act  only  allows  criminal  sanctions  for  actually 
falsifying  documents  filed  with  EPA.  If  the  importer,  upon 
testing,  finds  that  the  gasoline  is  not  of  the  quality  that 
the  Venezuelan  producer  had  described,  the  importer  would  be 
subject  to  civil  penalties  for  violation  of  Clean  Air  Act 
averages.  However,  the  only  direct  falsification  would  have 
occurred  by  the  Venezuelan  producer.  In  order  to  guard 
against  the  possibility  of  falsification  at  the  point  of 
production,  EPA  must  be  willing  to  seek  some  form  of  extra- 
territorial jurisdiction  over  gasoline  exported  pursuant  to  an 
individual  baseline. 

In  the  United  States,  the  EPA  possesses  broad  subpoena  power. 
Would  such  authority  exist  for  the  EPA  to  examine  the  records 
and  practices  of  Venezuelan  refiners?  Would  EPA  be  allowed  to 
go  on-site  to  ensure  compliance?  Will  Venezuela  waive 
government  immunity  and  agree  to  grant  U.S.  courts  unfettered 
access  over  PDVSA  documents  and  officers?  Given  the  strong 
reluctance  of  Mexico  to  except  extra-territorial  jurisdiction 
of  a  North  American  Commission  on  the  Environment,  we  find  it 
equally  difficult  to  believe  that  Venezuela  will  allow  such 
jurisdiction.  And  yet,  extra-territorial  jurisdiction  is 
exactly  what  is  needed  if  the  criminal  and  civil  enforcement 
provisions  of  the  Clean  Air  Act  are  to  have  any  meaning. 
Absent  the  complete  application  of  civil  and  criminal  enforce- 
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ment,  PDVSA  will  receive  preferential  not  national  treatment, 
and  the  American  public  will  be  denied  the  protections  of  the 
CAA. 

If  the  EPA  believes  enforcement  under  the  RFG  program  can  be 
promoted  through  civil  proceedings,  information  retrieval  will 
still  be  problematic.  Venezuelan  data  regarding  calculation 
of  its  individual  baseline  may  be  subject  to  assertions  of 
confidential  business  information,  lack  of  extra-territorial 
discovery,  and  even  national  security  because  PDVSA  is  a 
state-owned  company.  If  Venezuela  refuses  to  disclose  such 
information,  there  will  not  be  any  realistic  chance  of 
enforcing  the  program.  Even  if  Venezuelan  RFG  is  found  to  be 
in  violation  of  Clean  Air  Act  averages,  it  will  arguably  be 
too  late.  While  independent  laboratories  analyze  the  content 
of  Venezuelan  RFG,  the  gasoline  will  flow  into  the  U.S.  market 
stream  from  the  point  of  disembarkation. 

C.    Implications  beyond  the  Venezuelan  case 

To  this  point,  we  have  considered  only  the  implementation  and 
difficulties  of  a  program  applicable  to  Venezuela.  However, 
the  proposal  EPA  supports  would  be  applicable  to  any  country 
seeking  to  export  gasoline  to  the  United  States.  Although  all 
may  not  participate  in  the  RFG  program,  over  twenty  countries 
regularly  export  gasoline  to  the  United  States.'  If  the  U.S. 
Customs  Service  will  find  difficulty  in  evaluating  one 
individual  baseline  asserted  by  a  foreign  oil  refiner, 
implementation  difficulties  will  multiply  exponentially  with 
additional  exporting  countries.  The  U.S.  Customs  Service 
already  has  voiced  serious  reservations  about  independent 
baselines  for  foreign  refiners  as  indicated  by  the  customs 
comments  filed  with  EPA  before  promulgation  of  the  RFG  final 
rule. 

V.   CONCLUSION 

The  RFG  problem  here  is  just  a  microcosm  of  the  larger  issue, 
which  is  the  extent  to  which  environmental  goals  may  be 
undermined  by  trade  policy.  Every  time  the  United  States 
allows  products  to  be  imported  that  do  not  meet  exacting 
domestic  environmental  standards,  the  United  States  is 
creating,  in  the  words  of  the  WorldWatch  Institute,  "an  ill- 
gotten  advantage"  for  some  foreign  interests  "over  those  based 
in  countries  with  stringent  environmental  laws."  Such  a 
result  underscores  why  transnational  trade  remedies  (such  as 
those  available  under  the  GATT)  and  national  trade  remedies 
(such  as  Section  301  of  the  Trade  Act  of  1974)  should  reflect 
the  environmental  priorities  as  well  as  the  trade  policies  of 
the  United  States. 


-  8  - 


88 


In  the  NAFTA  and  GATT  contexts,  the  United  States  will  be 
called  upon  to  determine  when  a  product  is  "compatible"  with 
domestic  environmental,  health  and  safety  standards.  If 
Venezuela  is  allowed  to  export  gasoline  to  the  United  States 
that  is  termed  "compatible"  with  U.S.  standards  despite  marked 
environmental  dissimilarities,  we  fear  that  the  U.S.  may  face 
tremendous  difficulties  in  denying  access  to  incompatible 
products  in  a  broad  variety  of  situations.  These  situations 
may  arise  under  NAFTA,  food  safety  laws,  consumer  product 
safety  laws,  labeling  provisions,  and  other  diverse  subject 
areas. 

If  the  United  States  acquiesces  to  Venezuela's  demand  here 
what  message  will  this  send  to  all  our  trading  partners  who 
find  some  measure  of  flaw,  large  or  small,  with  any  of  our 
environmental  laws,  rules  or  regulations?  If  the  mere  threat 
of  a  challenge  is  enough  to  provoke  acquiescence,  we  should  be 
prepared  to  stand  pen-in-hand  ready  to  revisit  an  untold 
number  of  the  environmental,  health  and  safety  provisions  that 
Americans  have  come  to  rely  on  and  take  comfort  in. 

In  the  recent  GATT  signing  ceremony  in  Morocco,  Vice  President 
Gore  boldly  asserted  the  right  of  the  United  States  to 
condition  its  trading  relationships  based  upon  certain 
normative  values.  If  the  Administration's  handling  of  the 
Venezuelan  reformulated  gasoline  dispute  is  any  indication  of 
its  commitment,  however,  enforcement  of  the  domestic  environ- 
mental laws  and  regulations  of  the  United  States  apparently  is 
one  condition  the  Administration  is  willing  to  overlook. 
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ENVIRONMENTAL 
DEFENSE  FUND 


Capital  Officv 

1875  Connecticut  Ave.  N.W. 

Washington.  DC  2(MKW 

(202)  387-35IK) 

Fax:  2(>::.U-t<<i4<> 

April  18,  1994 

The  Honorable  Max  Baucus 

Chairman 

Environment  and  Public  Works  Committee 

United  States  Senate 

Washington.  D.C.  20510 

Dear  Senator  Baucus, 

We  understand  that  on  Friday,  April  22,  the  Environment  and  Public 
Works  Committee  will  hold  public  hearings  on  the  Admint.irration's  handling 
of  Petroleos  de  Venezuela,  S.A.'s  (PDVSA)  appeal  to  receivt  EPA  approval  for 
the  use  of  their  own  1990  reformulated  gasoline  (RFG)  ba  eline. 

We  would  like  to  express  our  support  for  the  Committee's  oversight  on 
this  very  important  issue. 

At  present  it  is  our  understanding  that  on  Decemb  >  15,  1993,  PDVSA's 
initial  request  for  approval  of  their  1990  baseline  was  denad  by  EPA  based  on 
the  determination  that  production  of  Venezuelan  RFG  und.T  the  proposed 
baseline  would  have  adverse  affects  on  Nox  levels,  particularly  in  the 
Northeast  ozone  transport  region.   In  response,  the  government  of  Venezuela 
requested  the  formation  of  a  GATT  panel  to  challenge  the  fairness  of  the 
United  States'  reformulated  gasoline  rules.   On  March  15,  1994,  the 
Administration  authorized  a  compromise  which  was  subsequently  presented 
to  the  Venezuelan  government  as  a  final  offer  from  the  U.l- .   As  a  component 
of  the  Administration's  proposal,  Venezuela  would  withdix  v  their  request  for  a 
GATT  review  panel  while  the  EPA  submitted  proposed  changes  to  the  RFG  rule 
as  a  good  faith  effort. 

It  is  not  clear  whether  this  proposal  to  amend  the  R :  G  rule  was  made 
with  the  benefit  of  any  new  information  on  the  ability  to  verify  accurately 
PDVSA's  1990  baseline.   Specifically,  the  very  same  propo:  jd  RFG  baseline 
disallowed  in  December  was  to  be  allowed  five  months  lat  ^ :  with  no  apparent 
changes  in  PDVSA's  verification  process.   Furthermore,  th;  Administration, 
including  representatives  from  USTR  and  the  State  Department,  conducted 

National  Headquarters 

257  Park  Avenue  South  5655  College  Ave.  1405  Arapahoe  Ave.  128  East  Hargett  St.  1800  Guadalupe 

New  York.  NY  1IKI10  Oakland.  CA  94618  Boulder.  CO  8031 12  Raleigh.  NC  27601  Austin.  TX  78701 

(212)505-2100  (510)658-8008  (303)440-4901  (919)821-7793  (512)478-5161 

100%  Post-Consumer  Recycled  Papef 


90 


The  Honorable  Max  Baucus 
April  22,  1994 
Page  2 

on-going  discussions  with  the  Venezuelan  government  ov:  r  a  period  of  months 
culminating  with  the  offer  of  a  compromise  outside  of  any  legislative  oversight. 

Clearly,  there  are  potentially  far-reaching  implications  associated  with 
the  Administration's  position  and  the  manner  in  which  they  arrived  at  the 
final  presentation  of  their  compromise,  not  the  least  of  which  affects  the 
delicate  but  necessary  balance  between  international  tradt-  and  a  healthy 
environment. 

We  at  EDF  support  the  Committee's  efforts  to  determine  the  manner  in 
which  the  Administration's  position  was  developed,  as  well  as  assess  the 
impact  on  both  U.S.  trading  relationships  and  domestic  environmental 
standards  before  the  proposed  changes  to  the  RFG  rule  an.-  finalized. 

Thank  you  for  your  consideration. 

Sincerely, 


I  V  o 

Joseph  Goffman^,  Scott  A.  Hajost 

Senior  Attorney  International  Counsel 
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NATIONAL  PETROLEUM  REFINERS  ASSOCIATION 

Founded  1902 


Statement  of  the  National  Petroleum  Refiners  Association 

Submitted  to  the  Senate  Committee  on  the  Environment  &  Public  Works  for  the  hearing 

"Clean  Air  Act  Exemption  for  Venezuela" 

April  22,  1994 

The  National  Petroleum  Refiners  Association  (NPRA)  appreciates  the  opportunity  to 
submit  this  statement  on  the  Environmental  Protection  Agency's  (EPA)  decision  to  modify 
the  final  rule  on  reformulated  gasoline  and  allow  foreign  refiners  to  set  their  own  baselines. 
NPRA  opposes  any  proposal  which  would  allow  Petroleos  de  Venezuela,  S.A.  (PDVSA)  to 
establish  a  baseline  other  than  the  baseline  established  by   the  Clean  Air  Act. 

The  NPRA  represents  virtually  all  domestic  refiners  and  petrochemical  manufacturers 
using  processes  similar  to  refineries.    Our  members,  which  include  not  only  the  larger 
companies,  but  many  small  and  independent  companies,  will  be  directly  and  significantly 
impacted  by   the  change  which  the  Environmental  Protection  Agency  wants  to  make  to  the 
final  rule  on  reformulated  gasoline  (RFG)  released  December  15,  1993.    Allowing  special 
treatment  for  foreign  refiners  is  an  intrusion  into  marketplace  dynamics  and  will  have 
anticompetitive  impacts  on  U.S.  refiners. 

The  proposed  changes  announced  by  the  Clinton  Administration  also  violate  the  terms 
agreed  to  by  parties  participating  in  the  extensive  negotiated  rulemaking  (reg-neg)  on  RFG. 
EPA's  earlier  decision  not  to  provide  special  treatment  to  foreign  refiners  was  made  after  a 
lengthy  and  negotiated  rulemaking  process  in  which  the  Venezuelans  and  many  others 
participated.    NPRA  agrees  with  EPA  that  there  are  significant  auditing,  verification,  tracking 
and  enforcement  problems  associated  with  the  proposal  that  will  be  impossible  to  meet. 

EPA's  earlier  decision  was  dictated  by  the  statutory  obligation  to  protect  the  air 
quality  of  the  United  States.   The  position  of  the  United  States  is  strong  and  well-documented 
and  reflects  the  decision  to  maintain  high  environmental  standards  in  the  making  of 
reformulated  gasoline.    EPA's  own  regulatory  impact  analysis  on  RFG  provides  ample 
support   for  their  decision.    It  is  well  documented  that  foreign  gasolines  will  not  meet  U.S. 
standards  for  clean  fuels. 

This  issue  is  of  utmost  importance  to  the  U.S.  refining  industry  and  we  support  the 
decision  on  foreign  refiner  baselines  announced  by  the  EPA  last  December.   The  threat  of  a 
GATT  complaint  should  not  undermine  the  RGF  final  rule,  the  clean  air  standards  of  the 
United  States  nor  the  regulatory  certainty  which  U.S.  refiners  must  have  in  order  to  produce 
and  distribute  this  unique  product.   The  claims  of  GATT  discrimination  are  not  justified. 
The  Clinton  Administration  has  circumvented  the  normal  regulatory  process  by  reaching  an 
agreement  with  the  Venezuelan  government  outside  the  normal  U.S.  rulemaking  process. 
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APPENDIX  1 


DRAFT  11/3/92 


MEMORANDUM  —  November  2,  1992 


SUBJECT:   PDVSA  —  FOSD  Response 

FROM:      Fielding  E.  Lamason,  Jr.,  Attorney/Advisor 
Field  Operations  and  Support  Division 
Office  of  Air  and  Radiation 


TO: 


Jonathan  Martel,  Attorney 
Air  and  Radiation  Division 
Office  of  General  Counsel 


Thic  memorandum  responds  to  the  issues  raised  by  Petroleos 
de  Venezuela,  S.A.  ("PDVSA"),  as  summarized  in  your  Draft  Note  of 

October  15,  1992.   To  reiterate: 

0 

PDVSA  submits  that  the  different  rules  for  foreign  and 
I     domestic  refiners  regarding  baseline  determination  are 
unjustifiable  and  violate  the  General  Agreement  of 
Tariffs  and  Trade  ("GATT"). 

♦  PDVSA  submits  that  it,  like  domestic  refiners,  has 
sufficient  data  to  develop  its  own  1990  baseline  under 
all  three  Methods,  and  that  it  would  submit  its 
Venezuelan  refineries  to  audits  to  verify  its  baseline 
and  certification  data  in  the  same  manner  as  domestic 
refiners . 

♦  PDVSA  submits  that  the  SNPRM  approach  violates  the 
GATT's  National  Treatment  Clause,  which  states  that 
regulations  affecting  distribution  and  sales  "should 
not  be  applied  to  imported  or  domestic  products  jo  as 
to  afford  protection  to  domestic  production.  .  .  . 
[Imported  products  from  another  party)  shall  be 
accorded  treatment  no  less  favorable  than  that  accorded 
to  like  products  of  national  origin.  .  .  " 

♦  PDVSA  also  submits  that  GATT  exceptions  for 
measures:  (1)  necessary  to  protect  human,  animal  or 
plant  life;  necessary  to  secure  compliance  with  laws  or 
regulations;  or  (3)  relating  to  the  conservation  of 
exhaustible  natural  resources,  are  not  applicable. 
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PDVSA'S  INTEREST 

PDVSA,  a  foreign  refiner,  seeks  to  establish  its  baseline 
gasoline  characteristics  for  purposes  of  meeting  reformulated 
gasoline  and  anti-dumping  requirements  under  the  Clean  Air  Act., 
It  is  currently  proposed  that  foreign  refiners  be  required  to 
blend  reformulated  and  conventional  gasolines  with  reference  to 
the  statutory  baseline  standard.   PDVSA  seeks  to  have  the  option 
of  establishing  its  baseline  by  reference  to  its  actual 
production  records  under  one  or  more  of  the  methods  proposed  for 
domestic  refiners. 

STATUTORY  REQUIREMENTS 

Reformulated  Fuels 

Section  211(k)(3)  of  the  Act  requires  that  VOC  and  toxic 
emissions  from  baseline  vehicles  (1990  vehicles)  be  reduced 
relative  to  the  emissions  attributable  to  the  statutory  "baseline 
gasoline"  whose  properties  are  specifically  defined  in  section 
211 (k) (10) (B)  of  the  Act  or  relative  to  a  refiner's  individual 
baseline  calculated  from  production  records,  whichever  standard 
is  more  stringent. 

As  proposed,  the  regulations  implementing  section  211(k)(3) 
would  require  foreign  refiners  to  use  the  statutory  baseline 
"formula"  gasoline  to  determine  statutory  reductions  required 
under  the  reformulated  gasoline  program.  l/ 


I7  The  reductions  that  reformulated  gasoline  must  achieve 
are  to  be  determined  by  comparing  the  emissions  reductions 
resulting  from  the  use  of  the  formula  fuel  with  a  specified  15 
percent  reduction  in  emissions  from  a  refiner's  individually 
calculated  baseline  fuels.  VOC  and  toxic  emission  standards  are  to 
be  determined  separately,  so  that  the  formula  fuel  might  set  the 
standard  for  toxic  emissions  reduction  while  the  individually 
calculated  baseline  fuel  may  be  used  to  establish  the  required  15 
percent  reduction  for  VOCs. 

For  the  year  2000  and  beyond,  VOC  and  toxic  emission  reduction 
requirements  for  reformulated  gasoline  are  to  be  based  on  a 
comparison  of  the  emissions  performance  of  the  formula  fuel  to  a  25 
percent  reduction  of  VOC  and  toxic  emissions,  relative  to  emissions 
from  the  baseline  gasoline. 
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Anti-Dumping  of  Pollutants  in  Conventional  Gasoline 

Section  211(k)(8)  further  provides  for  a  program  that 
maintains,  on  average,  the  current  quality  of  gasoline  sold  in 
the  rest  of  the  country.   This  is  referred  to  as  the  "anti- 
dumping program." 

The  baseline  approach  to  conventional  gasoline  addresses  to 
anti-dumping  concerns.   Refiners  will  be  required  to  produce 
reformulated  gasolines  by  removing  polluting  components  of  that 
gasoline.   The  anti-dumping  regulations  safeguard  against 
refiners  mixing  those  pollutants  into  conventional  gasoline 
distributed  outside  of  ozone-nonattainment  areas.   The 
regulations  provide  that  the  parameters  of  conventional  gasoline, 
after  commencement  of  vthe  reformulated  gasoline  program,  may  be 
no  more  polluting  than  gasoline  produced  by  the  refiner  in  1990. 

Domestic  refiners  will  have  the  option  of  individually 
calculating  their  conventional  gasoline  parameters  by  analyzing 
their  production  records.   Where  a  refiner  produced  conventional 
gasoline  dirtier  than  the  statutory  baseline,  a  domestic  refiner 
would  choose  to  use  his  individual  baseline  which  would  allow  a 
more  lenient  standard.   The  domestic  refiner's  calculation  would 
be  subject  to  audited  verification  by  EPA. 

Where  a  domestic  refiner  determines  that  the  statutory 
baseline  for  conventional  gasoline  is  dirtier  than  individually 
calculated  parameters,  the  domestic  refiner  would  choose  the  less 
stringent  statutory  baseline. 

Because  foreign  refiners  are  not  amenable  to  audited- 
verification  by  EPA,  a  foreign  refiner  would  have  an  incentive  to 
claim  that  its  individually  calculated  parameters  are  much 
dirtier  than  the  statutory  standard.   The  refiner  might  then  be 
able  to  "dump"  dirty  conventional  gasoline  into  the  United 
States,  depriving  the  United  States  of  the  intended  environmental 
benefits  of  the  statutory  baseline  standard. 

FOSD'S  CONCERN  WITH  FOREIGN  REFINERS 

Reformulated  Gasoline  Baseline 

The  baseline  gasoline  determination  option  (individual  or 
statutory) ,  standing  alone,  would  provide  an  incentive  for 
refiners  and  importers  to  game  the  system.   Refiners  and 
importers  could  individually  calculate  their  1990  baseline  fuel 
parameters  and  compare  them  to  the  statutory  baseline  parameters. 
It  would  be  significantly  economically  advantageous  for  a  refiner 
or  importer  to  select  the  less  stringent  standard  as  a  baseline. 
For  instance,  where  a  refiner  had  produced  "clean"  conventional 
gasoline  during  1990,  it  would  be  economically  advantageous  to 
select  the  relatively  "dirtier"  statutory  baseline  against  which 
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to  produce  reformulated  gasoline  parameters.   Records  of  actual 
1990  production  might  conveniently  be  "lost"  ana   the  United 
States  would  lose  the  environmental  benefits  i/hering  to  the 
reductions  applying  to  the  more  stringent  individual  baseline. 
Accordingly,  an  integral  aspect  of  the  baseline  determination  is 
EPA ' s  proposal  that  domestic  refiners  and  importers  be  subject  to 
baseline  verification  by  an  EPA-approved  auditor. 

The  identical  incentive  to  game  the  system  applies  to 
foreign  refiners  of  gasoline  imported  to  the  United  States. 
However,  such  foreign  refiners'  baseline  determinations  are  not 
susceptible  to  verification  by  EPA-approved  auditors.   Foreign 
refiners  that  had  produced  cleaner  gasoline  during  1990  would  be 
able  to  select  the  "dirtier"  statutory  baseline  to  achieve 
compliance  with  the  reformulated  gasoline  program.   The  United 
States  would  lose  the  environmental  benefits  that  would  have 
attached  to  the  refiner's  use  of  the  more  stringent  statutory 
baseline  gasoline. 

Notwithstanding  PDVSA's  good  intentions,  the  United  States 
lacks  authority  to  compel  foreign  refiners  to  submit  to  verifying 
audits.   In  fact,  EPA's  past  attempts  to  subject  foreign 
corporations  to  EPA  audits  have  been  rebuffed.   Accordingly, 
EPA's  regulatory  control  exercised  over  domestic  refiners  is  not 
available  for  foreign  refiners.   EPA  therefore  has  proposed  to 
hold  foreign  refiners  to  the  statutory  baseline  gasoline  to 
establish  standards  for  reformulated  fuels. 

In  the  case  of  foreign  refiners,  like  PDVSA,  EPA's  ability 
to  monitor  and  audit  the  baseline  fuel  characteristics  are 
substantially  inhibited.   Because  EPA  has  no  authority  to  conduct 
an  inspection  of  a  foreign  refiner's  records,  to  take  samples  for 
testing,  or  an  effective  means  to  seek  sanctions  for  violations 
of  the  certification  process.   Accordingly,  an  ad  hoc  baseline 
certification  standard  for  foreign  refiners  would  be  impossible 
to  administer. 

EPA  estimates  that  there  are  some  XXX  [GEL  to  supply  #s] 
foreign  refiners  currently  importing  gasoline  into  the  United 
States.   Many  of  these  foreign  refiners  are  nationalized 
corporations.   FOSD  views  it  as  unlikely  that  these  refiners 
would  submit  to  the  full  audit-verification  procedures  applicable 
to  domestic  refiners. 

GATT  COMPLIANCE 

PDVSA  argues  that  GATT  exceptions  for  measures  necessary  to 
protect  human,  animal  or  plant  life  or  necessary  to  secure 
compliance  with  laws  or  regulations  are  not  applicable. 
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Health  Concerns 

Ozone 

The  primary  purposes  the  Clean  Air  Act  in  requiring 
reformulated  gasoline  are  to  reduce  ozone-forming  VOC  emissions 
during  the  high  ozone  season  and  emissions  of  toxic  air 
pollutants  during  the  entire  year. 

Section  211 (k)  requires  EPA  to  certify  reformulated  gasoline 
for  use  beginning  in  1995  in  gasoline-fueled  vehicles  in  the 
worst  ozone  nonattainment  areas  and  "opt-in"  areas.   This  program 
compliments  and  builds  upon  the  fuel  volatility  program 
implemented  by  EPA  since  the  summer  of  1989. 

Control  of  gasoline  volatility  is  necessary  to  control  the 
formation  of  ozone  precursors  in  automobile  fuel  emissions  and 
the  secondary  formation  of  particulate  matter.   Evaporative 
hydrocarbon  (HC)  emissions  from  gasoline  related  sources  are 
volatile  organic  compounds  (VOCs)  and  contribute  substantially  to 
the  formation  of  ozone  (and  other  photochemical  oxidants)  in  the 
atmosphere.   Ozone  formation  is  most  active  during  the  summer 
months  because  the  chemical  reactions  involved  rely  on  direct 
sunlight  and  high  ambient  temperatures. 

Ozone  is  a  powerful  oxidant  that  reacts  with  a  wide  range  of 
substances.   In  humans,  ozone  irritates  the  respiratory  system 
and  reduces  lung  function.   Laboratory  studies  suggest  that  ozone 
may  damage  lung  and  other  tissue.   This  damage  may  impair 
breathing  and  immunity  to  disease  for  people  with  pre-existing 
respiratory  problems.   Thus,  violations  of  the  National  Ambient 
Air  Quality  Standard  for  ozone  are  considered  a  serious  public 
health  concern.   Reduction  in  the  exposure  of  humans  to  ambient 
concentrations  of  particulate  matter  is  associated  with  reduction 
in  morbidity  and  mortality. 

In  addition,  oxidation  by  ozone  and  other  photochemical 
oxidants  can  impair  plant  tissue  and  reduce  the  yield  of  some 
crops,  as  well  as  damage  materials  such  as  rubber  products. 

Ozone  NAAQS  nonattainment  is  almost  entirely  a  summertime 
problem.   Approximately  96%  of  ozone  violations  occur  during  the 
five  month  period  from  May  through  September.   EPA ' s  approach  to 
volatility  control  focuses  on  reducing  emissions  during  these 
five  months. 

The  benefits  of  ozone  reduction  do  not  inure  exclusively  to 
nonattainment  areas.   High  VOC  emissions  in  one  area  of  the 
country  may  be  transported  through  the  atmosphere  and  adversely 
affect  air  quality  in  another  area. 
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Toxics 

A- primary  environmental  objective  of  the  reformulated 
gasoline  program  is  to  reduce  year  round  emissions  of  five  major 
toxic  air  pollutants:  benzene,  formaldehyde,  acetaldehyde,  1,3 
butadiene,  and  polycyclic  organic  matter.   Each  of  the  five  toxic 
compounds  of  concern  increases  cancer  risk  in  exposed  human 
populations.   Exposure  may  be  through  atmospheric  exposure,  but 
also  result  from  deposits  of  the  compounds  on  soils  and  water. 

Noncancer  human  health  impacts  (early  mortality,  disease 
incidence,  and  decrease  in  the  quality  of  life)  may  also  be 
associated  with  reductions  of  these  five  toxic  compounds. 
Adverse  effects  of  the  respiratory  system,  blood,  reproductive 
system  and  effects  on "the  developing  fetus  are  associated  with 
inhalation  exposure  to  five  toxins. 

Compliance  with  Laws  and  Regulations 

The  audit-verification  procedures  proposed  for  the 
regulations  implementing  the  reformulated  fuels  program  are 
essential  to  ensure  the  accuracy  of  refiners'  calculations  of  the 
applicable  baseline  standards  for  the  production  of  reformulated 
and  conventional  gasolines.   Because  foreign  refiners  are  not 
amenable  to  EPA  audits,  the  integrity  of  the  program  requires 
that  foreign  refiners  be  held  to  a  statutory  default  standard. 

CONCLUSION 

The  treatment  of  foreign  refiners  proposed  in  the 
regulations  is  necessary  to  ensure  that  the  public  health 
benefits  sought  by  Congress  in  enacting  the  clean  fuels 
provisions  of  the  Act  are  accomplished. 
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APPENDIX  2 


Privileged  and  Confidential 
December  23,  1992 


MEMORANDUM 


SUBJECT:   Foreign  Refiners  and  Individual  Baselines  in  the  EPA's 
Proposed  Reformulated  Gasoline  Program 

From:     John  Hannon,  Attorney 

Office  of  General  Counsel 
U.S.  EPA 

To:       George  Lawrence 

Office  of  Mobile  Sources 
U.S.  EPA 

This  memorandum  discusses  various  issues  raised  by  Petroleos 
de  Venezuela,  S.A.  (PDVSA)  in  EPA's  proposed  reformulated 
gasoline  and  anti-dumping  program. 

I .    Background 

Section  211 (k)  of  the  Clean  Air  Act  establishes  an  important 
federal  gasoline  program  designed  to  limit  air  pollution  from 
motor  vehicles.   Under  this  program  reformulated  gasoline  must  be 
sold  in  the  nine  largest  metropolitan  areas  with  the  worst  ozone 
problem,  as  well  as  in  states  that  opt  into  this  program.   The 
requirements  for  reformulated  gasoline  are  designed  to  reduce 
motor  vehicle  emissions  of  volatile  organic  compounds  (VOCs)  in 
the  summertime,  emissions  of  specified  air  toxics  year  round,  and 
to  prohibit  an  increase  in  emissions  of  oxides  of  nitrogen  (N0X)  . 

The  anti-dumping  provisions  of  this  program  apply  to  the 
conventional  gasoline  sold  throughout  the  remainder  of  the 
country.   These  provisions  are  designed  to  ensure  that  components 
of  gasoline  removed  during  the  reformulation  process  are  not 
"dumped"  into  the  conventional  gasoline  distributed  to  areas  of 
the  country  where  reformulated  gasoline  is  not  required.1 

The  "1990  baseline"  or  individual  baseline  is  an  important 
regulatory  measure  in  this  program.   It  is  a  refiner's, 
blender's2,  or  importer's  1990  annual  average  for  various 


1  EPA  expects  that  approximately  40%  of  the  Nation's 
gasoline  will  be  subject  to  the  reformulated  gasoline 
requirements,  with  the  remaining  conventional  gasoline  subject  to 
the  anti-dumping  requirements. 

2  Blenders  are  persons  who  blend  finished  gasoline  with 
various  additives,  including  oxygenates  such  as  ethanol.   They 
are  considered  a  subset  of  refiners,  and  for  purposes  of  this 
Note  the  term  "refiners"  will  include  both  refiners  and  blenders. 
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gasoline  parameters.   The  1990  baseline  is  relevant  during  1995 
and  1996  for  purposes  of  certifying  reformulated  gasoline,  and  it 
is  relevant  from  1995  onward  for  purposes  of  measuring  compliance 
with  the  "anti-dumping"  provisions  of  this  program. 

The  1990  baseline  is  used  to  certify  compliance  with  the  VOC 
and  toxics  reductions  requirements  for  reformulated  gasoline  for 
those  refiners  and  importers  that  employ  EPA's  proposed  Simple 
Model.   The  Simple  Model,  proposed  in  EPA's  April  1992 
Supplemental  Notice  of  Proposed  Rulemaking  (SNPRM) ,  uses  a 
limited  number  of  gasoline  parameters  to  predict  motor  vehicle 
emissions.   Under  this  model  and  accompanying  standards,  a 
refiner's  or  importer's  gasoline  levels  for  sulfur,  olefins,  and 
T903  could  not  exceed  its  1990  baseline  for  those  parameters. 

The  Simple  Model  will  be  used  to  certify  reformulated 
gasoline  during  1995  and  1996,  and  part  of  1997,  the  first  years 
of  this  program.   EPA  is  currently  developing  a  Complex  Model, 
scheduled  for  proposal  in  the  near  future.   This  refinement  to 
the  Simple  Model  will  expand  the  number  of  gasoline  parameters 
included  in  the  emissions  model  and  allow  for  more  accurate 
prediction  of  motor  vehicle  emissions.   EPA  expects  to  require 
use  of  the  Complex  Model  for  certification  of  reformulated 
gasoline  during  1997,  with  optional  use  of  this  model  before 
then.   A  refiner's  or  importer's  1990  baseline  is  not  used  to 
measure  compliance  with  the  requirements  for  reformulated 
gasoline  once  the  Complex  Model  becomes  mandatory.   As  a  result 
the  1990  baseline  is  only  relevant  to  certify  reformulated 
gasoline  during  the  first  years  of  the  program. 

A  refiner's  or  importer's  1990  baseline  will  have  continued 
importance,  however,  as  it  will  be  used  to  determine  compliance 
with  the  anti-dumping  provisions  of  this  program.   As  proposed, 
EPA's  anti-dumping  regulations  would  establish  limits  on 
specified  parameters  of  a  refiner's  or  importer's  conventional 
gasoline,  based  on  that  refiner's  or  importer's  1990  baseline 
values  for  those  parameters.4  If  an  individual  refiner  or 
importer  did  not  have  adequate  records  to  establish  their  1990 
baseline  values,  then  they  would  default  to  the  values  for  a 


3   "T90"  is  a  gasoline  measure  describing  its  distillation 
curve  at  90  degrees  F. 

*  Under  EPA's  SNPRM,  as  described  below,  only  importers  and 
domestic  refiners  would  be  subject  to  the  anti-dumping 
requirements.   Foreign  refiners  such  as  Petroleos  de  Venezuela, 
S.A.  (PDVSA)  would  not  be  subject  to  these  requirements  and  would 
not  establish  individual  baselines  for  their  gasoline. 
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baseline  gasoline.5  These  anti-dumping  requirements  for 
conventional  gasoline  apply  notwithstanding  the  model  used  for 
certifying  reformulated  gasoline. 

II.   Treatment  of  Domestic  and  Foreign  Parties  under  the  SNPRM 

Domestic  Refiners 

♦  Domestic  refiners  develop  their  1990  baseline  using  one 
of  three  methods.   Method  1  (records  of  properties  of 
1990  finished  gasoline  and  blendstock)  must  be  used  if 
adequate  records  are  available;  Method  2  (records  of 
1990  gasoline  blendstock  composition  and  1990 
production  volumes)  is  used  if  adequate  records  are  not 
available  for  Method  1;  Method  3  (records  of  1991  and 
1992  and  later,  if  necessary,  blendstock  composition 
and  1990  production  volumes*)  is  used  if  adequate 
records  are  not  available  for  either  of  the  two  prior 
Methods . 

♦  Domestic  refiners  do  not  default  to  the  statutory 
baseline,  with  an  exception  for  starting  up  a  refinery 
that  was  not  in  operation  in  1990.   The  regulations 
will  require  collection  of  data  post  promulgation,  if 
necessary,  with  a  goal  of  ensuring  adequate  records  for 
all  domestic  refiners  to  develop  an  individual  1990 
baseline. 


Importers 


Importers  develop  their  1990  baseline  using  Method  1. 
Methods  2  and  3  may  not  be  used. 

Importers  default  to  the  statutory  baseline  if  adequate 
records  are  not  available  to  develop  a  1990  baseline 
based  on  Method  1. 


5  Section  211 (k) (10) (B)  establishes  the  specifications  for 
summertime  baseline  gasoline,  and  requires  that  EPA  establish  the 
specifications  for  baseline  gasoline  sold  outside  of  the 
summertime.   The  specifications  for  this  "wintertime"  baseline 
gasoline  are  to  be  the  specifications  of  1990  industry  average 
gasoline  sold  during  such  time.   EPA's  SNPRM  proposed 
specifications  for  baseline  gasoline.   See  proposed  40  CFR 
80.91(a) (5) (ii). 

6  If  necessary,  EPA's  final  will  require  the  collection  of 
enough  data  after  the  promulgation  of  the  rule  to  allow  the  use 
of  a  variation  of  Method  3,  perhaps  based  on  data  from  1993  or 
1994. 
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♦  An  exception  applies  to  importers  that  are  also 
refiners.   An  importer /refiner  that  imported  more  than 
75%  of  its  1990  gasoline  to  the  United  States  in  1990 
is  treated  like  a  domestic  refiner,  and  may  use  Methods 
2  and  3. 

Foreign  Refiners 

♦  Foreign  refiners  are  not  subject  to  the  proposed 
reformulated  gasoline  and  anti-dumping  requirements, 
hence  they  do  not  develop  1990  baselines. 

III.  Effect  of  SNPRM  on  Refiners  and  Importers 

Domestic  Refiners 

♦  EPA  expects  that  few  domestic  refiners  will  be  able  to 
use  Method  1  for  all  relevant  gasoline  parameters. 
They  will  be  forced  to  use  Methods  2  or  3  to  obtain 
their  1990  baseline. 

♦  The  1990  baseline  would  be  obtained  by  analyzing 
information  obtained  from  these  methods,  along  with 
information  on  refinery  operations  subsequent  to  1990. 
Refinery  models  would  be  used  to  establish  refinery 
operations  in  1990;  combining  this  with  1990  production 
information  would  then  establish  the  1990  baseline 
values. 

♦  EPA's  regulations  will  require  domestic  refiners  to 
develop  a  1990  baseline  using  these  three  Methods,  with 
no  domestic  refiners  defaulting  to  the  statutory 
baseline. 

♦  Methods  1,  2  and  3  require  auditing  to  verify  the 
analysis  of  post-1990  refinery  operations,  and  the 
model  of  1990  operations  developed  from  this  post-1990 
information. 


importers 


EPA  expects  importers  to  use  test  data  obtained  at  the 
time  of  importation  for  purposes  of  Method  1.   To 
develop  a  1990  baseline  using  Method  1  importers  would 
need  this  data  for  all  batches  of  gasoline  imported  in 
1990. 

EPA  expects  that  few  if  any  importers  will  have 
adequate  records  for  Method  1,  and  therefore  expects 
that  most  if  not  all  importers  will  default  to  the 
statutory  baseline. 
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Foreign  Refiners 

♦  Foreign  refiners  are  not  subject  to  the  proposed 
reformulated  gasoline  and  anti-dumping  requirements, 
hence  they  do  not  develop  baselines.   Gasoline  produced 
by  foreign  refiners  is  regulated  in  practice  through 
the  requirements  placed  on  importers,  including  the 
baseline  requirements. 

IV.   Rationale  for  EPA's  Proposal 

♦  Allowing  importers  to  use  Methods  2  and  3  would  require 
obtaining  information  from  each  refinery  producing  the 
gasoline  that  they  imported  in  1990.   These  two  Methods 
require  audits  to  verify  the  accuracy  of  these  foreign 
refinery  records  and  the  refinery  modeling  based  on 
these  records. 

♦  EPA  is  deeply  concerned  about  the  integrity  of  this 
process  as  it  would  apply  to  foreign  refiner's  records, 
given  the  lack  of  guaranteed  access  to  foreign  refiner 
records.   EPA  believes  it  would  be  unable  to  obtain 
access  to  each  foreign  refiner's  records  to  either 
conduct  such  audits  itself  or  to  verify  the  accuracy  of 
audits  conducted  by  others. 

♦  Foreign  refiners  such  as  PDVSA  have  an  incentive  to 
voluntarily  comply  with  EPA's  need  for  access  and 
verification,  because  their  product  is  "dirtier"  than 
the  statutory  baseline.   It  is  to  their  economic 
benefit  and  competitive  advantage  to  help  an  importer 
obtain  a  baseline  that  is  less  stringent  than  the 
statutory  baseline.   Likewise,  foreign  refiners  whose 
1990  gasoline  was  "cleaner"  than  the  statutory  baseline 
have  a  disincentive  to  provide  EPA  with  such  access. 

♦  EPA  believes  these  disincentives,  combined  with  the 
serious  legal  and  practical  problems  raised  by 
enforcing  access  and  verification  of  foreign  refiner's 
records,  produce  the  strong  likelihood  that  importers 
or  foreign  refiners  could  "game"  the  system  in  such  a 
way  that  Methods  2  and  3  would  not  be  fairly 
implemented.   This  would  provide  an  unfair  competitive 
advantages  for  foreign  refiners  that  could  game  the 
system.   In  addition,  the  environment  would  lose  given 
the  amount  of  finished  gasoline  imported  into  the 
United  States  and  its  importance  in  certain 
geographical  areas. 

♦  Even  if  these  concerns  with  foreign  refiners  were 
resolved,  EPA  is  concerned  that  importers  with  a  1990 
baseline  more  stringent  than  the  statutory  baseline 
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could  easily  change  company  identities  to  avoid  their 
1990  baseline,  and  default  to  the  less  stringent 
statutory  baseline. 

EPA's  proposal  does  not  allow  foreign  refiners  to 
establish  1990  baselines.   PDVSA  argues  for  allowing 
foreign  refiners  to  establish  such  baselines  for  their 
own  gasoline,  as  domestic  refiners  do.   Under  such  a 
system  an  importer  of  a  batch  of  gasoline  would  still 
be  subject  to  standards  based  on  the  individual 
baseline  of  the  foreign  refiner  involved.   If  gasoline 
was  imported  from  more  than  one  refiner  a  volume 
weighted  average  of  baselines  would  have  to  be 
employed.   EPA  would  still  reguire  such  standards  for 
importers  as  the  importer,  and  not  the  foreign  refiner, 
is  the  party  over  which  EPA  could  efficiently  exercise 
jurisdiction. 

EPA  did  not  propose  such  a  system  based  on: 

(1)  Concern  over  the  lack  of  access  to  verify 
individual  baselines  of  foreign  refiners,  including 
those  with  "clean"  baselines  as  well  as  those  with 
"dirty  baselines." 

(2)  In  addition,  the  fungibility  of  gasoline 
might  make  it  impossible  to  know  with  any  degree  of 
accuracy  the  identity  of  the  refiners  for  a  mixture  of 
gasolines  in  an  imported  batch.   In  addition  this  would 
also  make  it  relatively  easy  to  disguise  the  true 
refiner's  identity.   Without  the  identity  of  the 
refiners  and  the  volume  of  gasoline  from  each  refiner, 
importer  standards  based  on  foreign  refiners  baselines 
is  unworkable. 
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MEMORANDUM  —  June  23,  1993 

SUBJECT:     Alternative  Foreign  Refiner  Baseline  Regulation 

FROM:       Fielding  E.  Lamason,  Jr. 
Attorney /Advisor 

TO:         George  E.  Lawrence,  Chief 
Eastern  Field  Office  I 

Marc  R.  Hillson,  Chief 
Investigations  and  Enforcement  Branch 

Mary  T.  Smith,  Director 

Field  Operations  and  Support  Division 

Background.  The  RFG  proposal  effectively  limits  importers  to  the  statutory 
baseline  and  may  result  in  a  GATT  challenge  to  the  fundamental  RFG  control 
scheme.  An  adverse  GATT  ruling  may  require  restructuring  of  EPA's  approach  to 
both  foreign  and  domestic  refiner  enforcement.  If  EPA  is  required  to  make 
foreigns  equivalent  to  domestics,  it  may  be  necessary  to  change  domestic 
regulation.  Accordingly,  this  memorandum  examines  an  alternative  parallel 
regulatory  scheme  for  foreigns. 

Issue.  Whether  a  regulatory  scheme  could  permit  foreign  refiners  to  establish 
individual  baselines  with  identical  guarantees  of  data  verification  as  exist  for 
domestic  refiners. 

Discussion. 

1.  Foreign  refiners  desiring  to  import  product  to  the  U.S.  would  be 
required  to  determine  an  individual  baseline  pursuant  to  Methods  1,  2  or  3. 

Refiners  of  RFG  and/or  of  conventional  gasoline  would  each  be  required  to 
determine  a  verifiable  individual  baseline  as  a  condition  of  importing  gasoline 
to  the  U.S.  The  current  scheme  providing  that  importers  establish  an  individual 
baseline  would  be  deleted  from  the  regulations.  All  refiners  must  be  required 
to  establish  baselines  or  refiners  with  cleaner  baselines  would  have  incentives 
to  game  the  system. 

The  advantage  of  this  proposal  is  that  all  refiners,  domestic  and  foreign, 
would  be  treated  equally,  thereby  avoiding  GATT  conflicts.  The  disadvantage  of 
this  proposal  is  that  verification  methods  available  to  EPA  to  valiaate  domestic 
individual  baseline  determinations  are  much  less  available  to  validate  foreign 
baseline  determinations. 

a.  Verifiable  individual  baseline.  Domestic  refiners  are  amenable  to  EPA 
verification  of  individual  baselines  by  virtue  of  the  U.S.  jurisdiction  over  the 
refiner,  independent  laboratories,  independent  auditors,  and  all  parties  in  the 
domestic  distribution  chain.  Foreign  reiiners  must  be  required  to  submit,  along 
with  its  EPA  registration,  adequate  diplomatic  guarantees  that  the  refiner  will: 

1.  Be  available  for  announced  and  unannounced  audits  by  EPA 
representatives . 

2.  Submit  to  U.S.  jurisdiction  in  any  matters  pertaining  to  violations  of 
the  regulations  or  the  Act. 

3.  Comply  with  , terms  of  settlement  agreements,  consent  decrees  or 
judgments. 

4.  Conduct  or  participate  in  RFG  compliance  surveys. 
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5.  Prov'de  verifiable  data  demonstrating  that  the  baseline  is  based 
exclusively  on  product  imported  to  the  U.S.  Based  on  apparent  absence  of 
tracking  during  period  1990-1993,  this  information  will  likely  be  estimated. 

b.  Verifiable  third  party  documents.  Foreign  refiners  would  be  required 
to  rely  on  third  parties  for  annual  auditing  requirements,  independent  sampling 
and  testing,  downstream  tracking,  sampling,  testing  and  oxygen  compliance,  and 
compliance  surveys.  Domestic  refiners  are  anticipated  to  use  domestic  third 
parties  to  perform  these  tasks,  such  third  parties  amenable  to  control  through 
prohibitions  against  filing  f.tlse  reports  with  the  governments,  contractor 
debarment,  etc.  Foreign  refiners  must  agree  to  either  use  domestic  third  parties 
for  all  these  tasks,  or  provide  diplomatic  instruments  assuring  EPA  access  to 
monitoring  and  enforcement  against  these  third  party  activities.  Such  assurance 
appears  infeasible.  Note  that  reports  are  required  to  be  certified  by  a  designee 
of  refinery's  CEO.  A  domestic  CEO  is  personally  constrained  by  U.S.  law.  A 
foreign  CEO  would  have  to  be  subject  to  the  same  constraints. 

c.  Product  tracking.  Foreign  refiners  would  be  required  to  track  product 
from  refinery  gate  to  point  of  import.  Domestic  distribution  systems  (including 
carriers)  are  subject  to  EPA  inspection  and  enforcement  action.  Foreign  refiners 
would  have  to  provide  guarantees  of  similar  amenability  to  distribution 
monitoring. 

PDVSA  may  be  able  to  provide  this  guarantee,  as  PDVSA  represents  that  its 
product  goes  airectly  from  refinery  gate  to  point  of  import.  However,  U.S. 
Customs  states  that  the  normal  foreign  gasoline  discribution  procedure  is 
virtually  impossible  to  track.  An  EPA  verifiable  tracking  requirement  would 
significantly  disrupt  current  international  product  tracking  practices. 

d.  Sanctions.  Domestic  refineries  are  subject  to  civil  penalties, 
criminal  penalties  and  injunctive  relief.  Foreign  refineries  must  be  subject  to 
the  sarr.a  compliance  tools.  Perhaps  the  Agency  could  somehow  block  importation 
of  non-complying  product  to  the  U.S.  However,  obtaining  criminal  sanctions 
against  foreign  nationals  appears  to  be  infeasible. 

PDVSA  may  have  envisioned  that  foreign  refiners  would  receive  an  individual 
baseline,  but  that  all  compliance  focus  would  remain  with  domestic  importers. 
Because  of  the  necessity  to  verify  baseline  data  and  production  reports 
(involving  third  parties)  and  because  of  product  tracking  requirements,  it 
appears  that  PDVSA 's  scheme  is  extremely  difficult  to  verify  among  all  potential 
foreign  refiners  of  RFG  and  conventional  gasoline. 

Accordingly,  I  recommend  that  the  Agency  finalize  the  current  proposal  and 
discuss  justification  for  the  proposal  based  on  some  of  the  considerations 
discussed  above. 
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ISSUE 

Whether  to  modify  the  provisions  of  the  EPA  December  15,  1993 
reformulated  gasoline  (RFG)  regulations  that  determine  how  to  establish  baselines 
for  imported  RFG  in  order  to  address  the  GATT  complaint  of  the  Government  of 
Venezuela  that  the  regulation  treats  foreign  refiners  unfairly  compared  to  domestic 
refiners,  in  light  of  the  adverse  consequences  if  the  GATT  challenge  is  lost  that 
include  compensation/retaliation,  jeopardy  to  U.S. -Venezuelan  trade  relations,  and 
portrayal  of  GATT  as  anti-environmental;  and  in  light  of  adverse  air  quality 
consequences  that  would  result  from  the  modification  Venezuela  seeks  and 
opposition  by  domestic  refiners  and  others. 

BACKGROUND 

EPA  issued  final  regulations  on  December  15,  1993,  implementing  the  RFG 
program  required  by  the  1990  Clean  Air  Act  (CAA)  Amendments.   The  RFG 
program  begins  on  January  1,  1995.   See,  Supplemental  Background  document  for 
more  detail.    At  the  time  that  EPA  issued  the  final  RFG  regulations,  the 
Administration  agreed  to  continue  to  explore  with  Venezuela  possible  modifications 
to  the  rule  to  resolve  their  concerns. 

The  government  of  Venezuela  Initiated  formal  consultations  under  General 
Agreement  on  Tariffs  and  Trade  (GATT)  Article  XXII  concerning  the  baseline- 
setting  scheme  required  by  the  RFG  program,  alleging  that  the  scheme 
discriminates  against  foreign  refiners.   On  February  11,  1994,  U.S.  representatives 
(USTR,  State,  and  EPA)  met  with  Venezuelan  representatives  to  commence  formal 
GATT  consultations. 

Venezuela  requested  that  the  parties  continue  Article  XXII  consultations, 
with  a  further  meeting  held  prior  to  March  14.    Resolution  of  this  issue  before  the 
second  consultation  (if  it  can  be  resolved)  is  important  to  forestall  escalation  of  the 
Venezuelan  objections  into  a  formal  GATT  dispute  settlement  proceeding.   (Under 
GATT  rules,  if  the  dispute  is  not  resolved  by  March  14,  Venezuela  may  request  the 
formation  of  a  dispute  settlement  panel  to  review  its  complaint.) 

The  Venezuelan  GATT  challenge  presents  difficult  issues,  and  loss  of  the 
GATT  challenge  has  significant  implications  re.  compensation/retaliation  and  U.S.- 
Venezuelan relations  and  would  also  make  it  more  difficult  to  achieve  the 
Administration's  post-Uruguay  Round  goals  on  trade  and  environment  issues  in  the 
GATT.    See.  Supplemental  Background  document  for  more  detail. 

EPA  has  held  numerous  discussions  with  representatives  of  Petroleos  de 
Venezuela  (PDVSA)  (the  Venezuela  national  oil  company).    A  number  of  options  for 
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sealing  this  dispute  were  considered,  and  following  is  a  pro/con  discussion  of  the 
best  of  these  options  versus  retaining  the  approach  in  the  final  EPA  rule.    Although 
Option  2  discussed  below  is  not  Venezuela's  preferred  approach,  we  believe 
Venezuela  will  accept  it. 


OPTIONS 

Retain  the  Final  RFG  Rule. 

Individual  baselines  for  domestic  refiners;  Clean  Air  Act  (CAA)  statutory 
baseline  for  importers  (and  therefore,  for  foreign  refiners). 

Pros 

-         Final  Rule  approach  is  supported  by: 

American  Petroleum  Institute  (API),  because  of  market-share 
threat  to  some  members,  and  inequity  if  foreign  refiners 
are  given  a  "break"  (foreigns  are  not  subject  to  U.S. 
environmental  laws  or  anti-dumping  for  non-US  market 
gasoline). 

Strong  support  by  Sun  &  Mobil,  who  compete  with  PDVSA  in 
the  Northeast  gasoline  market.    (If  given  an  individual 
baseline,  PDVSA  intends  to  double  its  share  of  this 
market  in  1995). 

NESCAUM  (Northeast  states  air  consortium)  because  of 

increased  levels  of  NOx  pollution  (vs  final  rule)  if  PDVSA 
gets  individual  baselines. 

18  Senators  and  31  Representatives,  who  wrote  letters  to  EPA 
stating  that  individual  baselines  should  not  be  allowed  for 
foreign  refiners  (See  Supplemental  Background 
Information  for  list  of  Members'  names). 

Environmental  Community  has  not  weighed  in  on  this  issue,  but  it  is 
expected  that  they  would  support  the  final  rule  for  air  quality 
reasons. 
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Cons 


Venezuela  is  almost  certain  to  pursue  its  challenge  to  the  EPA  rule. 

Loss  of  the  GATT  challenge  could  have  significant  implications: 

Would  undermine  U.S.  effectiveness  in  convincing  new 

Venezuelan  Government  to  further  open  its  economy  to 
U.S.  goods,  services,  and  investment,  especially  in  the  oil 
sector. 

Could  jeopardize  ability  to  achieve  Important  Administration 

trade/environmental  objectives  in  the  GATT  and  put  anti- 
environmental  focus  on  GATT  when  Uruguay  Round  is  up 
for  vote  in  Congress  (by  citing  environmental  statute  as 
protectionist  measure). 

May  provoke  Venezuela  to  initiate  other  environment-related 
trade  complaints,  such  as  complaints  over  U.S.  embargo 
of  tuna  with  respect  to  dolphin  protection,  and  threat  of 
embargo  on  shrimp  with  respect  to  protection  for  sea 

turtles. 

RFG  Rule  would  have  to  be  modified,  to  allow  individual 

baselines  for  imported  gasoline  for  both  RFG  and  non- 
RFG  (Anti-Dumping). 

If  the  RFG  Rule  is  not  modified  within  a  reasonable  time  after  an 
adverse  GATT  panel  decision: 

Up  to  $150  million  per  year  (3  year  maximum)  in 

compensation/retaliation,  which  could  result  in  loss 
of  U.S.  export-supported  jobs. 

5  Representatives  wrote  letters  to  EPA  stating  that  individual 
baselines  should  be  allowed  for  foreign  refiners  (See 
Supplemental  Background  Information  for  list  of  Members' 
names). 
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Foreign  Refiner  Individual  Baselines  with  Volume  Cap 

A  compromise  position  that  provides  partial,  not  full,  use  of  individual 

baselines  by  foreign  refiners.   Venezuela's  GATT  challenge  seeks  full 
use  of  individual  baselines,  but  they  agreed  to  this  approach  in 
September  1993. 

A  foreign  refiner's  individual  baseline  would  be  used  for  RFG  only  (not 
Anti-Dumping),  would  be  time-limited  to  1995  th  1997,  and 
would  be  volume-limited  to  the  foreign  refiner's  1990  U.S. 
market  gasoline  volume. 

In  return,  Venezuela  would  agree  to  U.S.  monitoring/measurement 
procedures. 


Pros 


Venezuela  would  accept  option;  avoids  the  GATT  challenge  and 
possible  adverse  consequences  of  GATT  loss  which  could 
include  compensation/retaliation,  undermine  opening  of 
Venezuelan  economy,  jeopardize  GATT  environmental 
objectives,  and  provoke  Venezuelan  retaliation  (See  details 
listed  in  Cons  of  Option  1). 

A  few  groups  (independent  gasoline  marketers  in  Northeast)  support 
the  Venezuelan  position,  because  the  price  of  imported  gasoline 
represents  a  celling  on  the  price  that  can  be  charged  by  U.S. 
refiners. 

Supported  by  5  Representatives. 


Cons 


Results  in  increased  NOx  emissions  relative  to  the  Final  Rule  for 

1995  -  1997,  but  magnitude  of  harm  is  limited  because  of  the 
volume  cap. 

Will  be  opposed  immediately  and  during  rulemaking  by  domestic 
refiners.  Northeastern  air  consortium,  and  44  Congressmen. 
(See  details  listed  in  Pros  of  Option  1). 
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The  Reformulated  Gasoline  (RFG)  Requirements 

Beginning  on  January  1,  1995,  gasoline  used  in  certain  ozone  nonattainment 
areas  (including  most  of  the  Northeast  US)  must  be  reformulated,  and  the  non- 
reformulated  gasoline  used  in  the  balance  of  the  country  must  meet  anti-dumping 
(AD)  standards.    Congress  included  RFG  in  the  1990  Clean  Air  Act  Amendments  to 
reduce  motor  vehicle  emissions  of  VOC,  NOx,  and  toxics.    VOC  and  NOx  are 
regulated  because  they  cause  ozone.   Toxics  are  regulated  because  50%  of  the 
cancer  deaths  from  toxic  air  pollution  are  attributed  to  motor  vehicle  emissions. 

From  January  1,  1995  to  January  1,  1998,  refiners  and  importers  have  two 
options  for  certifying  gasoline  as  RFG:    the  "Simple  Model,"  and  "early  use 
Complex  Model."    Beginning  in  1998  all  RFG  must  be  certified  using  the  "Complex 
Model."   Under  the  Simple  Model,  RFG  must  meet  standards  for  oxygen,  benzene, 
and  RVP,  and  on  an  annual  average  basis  1990  baseline  levels  for  sulfur,  T-90,  and 
olefins.   The  Complex  Model  uses  the  physical  and  chemical  properties  of  a 
particular  gasoline,  as  applied  to  the  Complex  Model  (mathematical  equations),  to 
predict  the  levels  of  VOC,  NOx,  and  toxics  motor  vehicle  emissions  from  the 
gasoline.   Under  the  Complex  Model  beginning  in  1998,  all  RFG  must  achieve 
VOC,  NOx,  and  toxics  emissions  reductions  relative  to  1990  US  average  gasoline 
quality  specified  in  the  Clean  Air  Act  (the  "statutory  baseline").   Therefore,  as  of 
January  1,  1998  a  refiner's/importer's  individual  baseline  has  no  relevance  to  RFG 
certification. 

Non-RFG  gasoline  must  meet  anti-dumping  standards  relative  to 
refiner/importer  baselines  beginning  in  1995  and  continuing  thereafter. 

The  final  RFG  rule  requires  domestic  refiners  to  use  individual  baselines 
representing  each  refiner's  1990  gasoline  quality.   A  domestic  refiner  must 
calculate  its  individual  baseline  using,  in  hierarchical  order:   Method  1  (1990 
gasoline  composition  data),  Method  2  (1990  blendstock  composition  data  & 
refinery  modeling),  or  Method  3  (post-1990  gasoline  composition  &  refinery 
modeling). 

The  final  rule  requires  importers  to  calculate  individual  baselines  using 
Method  1  data  if  available,  and  if  not  to  use  the  statutory  baseline.'    EPA 
anticipates  that  few  if  any  importers  will  have  Method  1  data  and,  therefore, 
most/all  importers  will  use  the  statutory  baseline.   Gasoline  produced  by  foreign 


'  The  only  exception  to  this  is  where  the  importer  also  operates  a  foreign  refinery, 
and  at  least  75%  of  that  foreign  refinery's  1990  output  went  to  the  U.S.  market.  In 
that  case,  the  importer  must  follow  the  same  procedure  as  domestic  refiners.  EPA 
believes  that  only  importers  of  gasoline  produced  at  certain  Canadian  refineries  will 
meet  this  75%  test. 
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refiners  must,  on  average,  meet  the  importer's  baseline,  and  foreign  refiners  may 
not  establish  individual  baselines. 

Rationale  for  the  Baseline  Approach  in  the  Final  Rule 

EPA  considered  other  baseline-setting  approaches  for  imported  gasoline  that 
would  allow  use  of  individual  baselines  by  importers  or  by  foreign  refiners  directiy. 
These  other  approaches  were  rejected  because  of  adverse  air  quality 
consequences,  technical  infeasibility,  and  enforcement  concerns. 

The  quality  of  Venezuela's  1990  gasoline  that  was  imported  into  the  U.S 
was  "dirtier"  than  1990  U.S.  average  gasoline,  so  that  RFG  produced  to  this 
baseline  would  result  in  adverse  air  quality  impacts  relative  to  U.S.  average 
gasoline.  Venezuela's  1990  gasoline  had  644  ppm  sulfur  and  22%  olefins,  as 
compared  to  1990  U.S.  averages  for  these  parameters  of  338  ppm  and  10.6%, 
respectively.   In  consequence,  RFG  produced  to  Venezuela's  1990  baseline  would 
have  as  much  as  13.9%  greater  NOx  emissions  than  U.S.  average  RFG.   NOx 
emissions  are  of  particular  concern  in  the  Northeast  U.S.  (Venezuela's  primary 
market)  because  of  the  key  >ole  NOx  plays  in  ozone  formation  there.    Venezuelan 
gasoline  represents  Yi%  of  gasoline  consumption  in  PADD  I  (PADD  I  is  comprised 
of  the  U.S.  east  coast,  plus  Pennsylvania),  but  Venezuelan  gasoline  is  consumed 
primarily  in  the  Middle  Atlantic-New  England  areas  and,  hence,  its  impact  in  these 
areas  is  more  significant. 

Setting  individual  baselines  for  importers  using  Methods  2  and  3  is  not 
possible  for  technical  reasons.    Method  2  uses  blendstock  data  and  refinery 
modeling,  but  in  the  case  of  most  importers  there  is  no  relationship  between  the 
gasoline  imported  by  an  importer  and  any  imported  blendstock.   Method  3  relies  on 
post-1990  gasoline  data  and  refinery  modeling,  but  for  most  importers  the  gasoline 
refineries-of-origin  in  1990  were  different  than  the  refineries-of-origin  post-1990. 

Individual  baselines  cannot  be  established  for  most  foreign  refiners  using 
Methods  2  and  3  also  for  technical  reasons.  The  refinery  modeling  aspects  of 
Methods  2  and  3  predict  overall  refinery  gasoline  quality.    As  a  result,  these 
Methods  are  not  appropriate  for  predicting  the  quality  of  refinery's  gasoline  that 
went  to  the  U.S.  in  1990,  where  that  portion  constitutes  only  a  fraction  of  the 
refinery's  overall  1990  gasoline  production.   In  the  case  of  PDVSA,  however,  EPA 
believes  there  is  adequate  data  to  set  an  individual  baseline  using  Methods  2  and 
3. 

If  foreign  refiners  were  given  optional  use  of  Methods  2  and  3,  each  refiner 
could  select  the  least  cost  (most  polluting)  option  and  thereby  "game"  the  baseline- 
setting  process. 
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Even  if  individual  baselines  could  properly  be  set  for  foreign  refiners,  use  of 
these  individual  baselines  would  require  EPA  to  establish  the  specific  foreign 
refinery-of-origin  for  imported  gasoline  in  order  to  apply  the  baselines  to  the  proper 
Imported  gasoline.   As  a  result  of  fungible  mixing  that  occurs  in  the  gasoline 
market  worldwide,  EPA  is  concerned  it  would  be  unable  to  establish  foreign 
refineries-of-origin  with  certainty  for  most  imported  gasoline.   EPA  also  is 
concerned  that,  under  an  individual  foreign  refinery  baseline  approach,  it  would  be 
unable  to  properly  carry  out  at  most  foreign  refineries  the  enforcement  procedures 
that  apply  to  domestic  refiners,  including:   baseline  setting  audits;  reporting  and 
record  keeping;  independent  laboratory  sampling  and  testing;  unannounced  EPA 
compliance  inspections;  and  the  imposition  of  civil  penalties,  injunctive  relief,  and 
criminal  sanctions. 

Under  the  procedures  intended  for  Option  2  (above)  and  in  the  case  of 
gasoline  imported  from  Venezuela,  however,  EPA  believes  it  would  be  able  to 
adequately  establish  the  refinery-of-origin  and  extract  from  PDVSA  and  Venezuela 
an  agreement  which  would  provide  for  adequate  enforcement  procedures. 

Venezuelan  Concern;  Timing  of  Options 

The  1990  baseline  sulfur  level  of  Venezuelan  gasoline  (644  ppm)  exceeds 
the  statutory  baseline  sulfur  level  (338  ppm).    In  1995  Venezuela  will  be  unable  to 
produce  gasoline  under  the  Simple  Model  that  meets  the  statutory  sulfur  baseline 
level  and  achieve  its  goal  of  doubling  its  1990  U.S.  market  share.    Under  the  Final 
Rule  Venezuela  probably  will  be  constrained  to  its  1990  U.S.  market  volume  in 
1995. 

Venezuela  also  is  concerned  that  the  treatment  of  foreign  refiners  in  the 
Final  RFG  Rule  ignores  the  fact  that  Venezuela  has  been  a  reliable  source  of  oil  to 
the  U.S.,  including  Venezuela's  non-participation  in  the  Arab  oil  embargo  and 
Venezuela's  increased  oil  production  at  the  request  of  the  U.S.  after  fraq's  invasion 
of  Kuwait  in  August  1990. 

Timing  is  critical  to  Venezuela.   Refinery  modifications  will  enable  them  to 
meet  the  statutory  sulfur  baseline  by  mid-1996.    Moreover,  the  RFG-baseline  issue 
goes  away  in  199S,  when  individual  baselines  have  no  application  to  RFG. 
(However,  if  Venezuela  escalates  Its  objections  to  a  formal  GATT  dispute 
settlement  proceeding,  it  would  probably  press  for  use  of  individual  baselines  for 
anti-dumping,  for  which  individual  baselines  continue  to  apply  beyond  1998.) 

Therefore,  January  1995  through  mid-1996  is  the  period  of  concern  for 
Venezuela.   To  be  accepted  by  Venezuela.  Option  2  would  have  to  be  effective  in 
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advance  of  rhe  RFG  rule's  January  1995  effective  date.   Options  2  would  require 
RFG  rule  changes  through  rulemaking,  which  will  take  a  minimum  of  6  months. 

Venezuela's  GATT  Challenge 

On  January  14  the  Government  of  Venezuela  formally  requested  GATT 
Article  XXII  Consultations  on  the  RFG  rule.   On  February  11,  USTR,  State,  and  EPA 
received  a  Venezuelan  delegation  and  held  the  first  round  of  GATT  consultations. 
At  that  meeting,  Venezuela  alleged  the  U.S.  RFG  rule  violates  U.S.  GATT 
obligations  and  that  they  nullify  and  impair  Venezuela's  rights  under  GATT. 
Venezuela  specifically  asserted  that  the  gasoline  rule  is  inconsistent  with  the  GATT 
principal  of  national  treatment,  that  it  denies  Venezuela  most-favored  nation 
treatment,  and  that  it  constitutes  impermissible  restriction  on  imports  under  GATT. 
The  U.S.  responded  that  it  does  not  accept  Venezuela's  GATT  interpretations. 
However,  the  U.S.  expressed  a  willingness  to  examine  other  potential  options  for 
regulating  RFG  so  long  as  they  are  consistent  with  environmental  aims  of  the  Clean 
Air  Act. 

At  the  end  of  the  February  1 1  consultations,  Venezuela  requested  that  a 
second  round  be  held  in  Caracas  prior  to  March  14.    Venezuela  could  request  a 
GATT  panel  to  investigate  the  case  after  that  date.    A  U.S.  refusal  to  meet  for  a 
second  time  might  encourage  Venezuela  to  press  for  a  GATT  panel.    However, 
agreeing  to  meet  without  anything  to  offer  Venezuela  would  be  counter-productive. 

Consequences  of  Loss  of  GATT  Challenge 

If  a  country's  measure  is  found  to  be  inconsistent  with  the  country's 
obligations  under  GATT  as  a  result  of  a  GATT  dispute  settlement  proceedings,  then 
the  country  is  obligated  to  correct  the  offending  measure.   If  the  country  fails  to 
correct  the  measure  in  a  reasonable  period  of  time,  the  country  is  to  provide 
compensation  to  the  challenging  country.   Compensation  consists  of  providing  to 
the  challenging  country  additional  trade  benefits  (e.g.,  tariff  cuts  or  quota 
increases)  roughly  equivalent  to  the  impact  of  the  offending  measure  on  that 
country's  trade.   The  U.S.  currently  lacks  general  authority  to  provide 
compensation. 

If  the  defending  country  falls  to  correct  the  measure  within  a  reasonable 
period  of  time  and  fails  to  provide  compensation,  then  the  challenging  country  may 
withdraw  equivalent  trade  concessions  ("retaliate").   The  challenging  country  may 
choose  to  restrict  trade  in  goods  unrelated  to  the  defending  country's  measure, 
and  in  fact  is  likely  to  target  trade  in  goods  that  will  have  a  significant  economic 
impact  on  the  defending  country. 
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The  Government  of  Venezuela  claims  that  under  the  final  rule,  it  will  lose 
$150  million  a  year  in  gasoline  sales  over  the  period  1995  through  1997.    The 
actual  amount  would  depend  on  the  damages  that  occur  after  a  GATT  decision  is 
issued  and  a  reasonable  time  to  correct  the  measure  has  expired.   Of  the  $4.4 
billion  in  1993  U.S.  trade  with  Venezuela,  Venezuela  could  select  from  among  the 
following  major  U.S.  exports:   auto  pans  (approximately  $300  million);  wheat 
($120.5  million);  corn  ($88  million);  and  soybean  oilcakes  ($95  million)  and 
soybeans  ($35.6  million). 

Venezuela  is  our  second  largest  market  in  Latin  America.    Venezuelan  GATT 
retaliation  in  tariffs  or  quotas  would  cost  American  export-supported  jobs  which 
would  not  all  return  because  U.S.  computer,  auto-parts,  and  machinery  exporters 
would  likely  lose  market  share  to  their  European  and  Japanese  competitors. 

On  a  broader  scale,  should  GATT  decide,  justly  or  unjustly,  that  an 
environmental  statute  was  being  used  as  protectionism,  U.S.  efforts  to  strengthen 
GATT  environmental  provisions  could  be  damaged.   Although,  U.S.  environmental 
groups  may  portray  settlement  of  this  GATT  Issue  as  backing  down  from  an 
environmental  measure  in  the  face  of  GATT  concerns. 

Maintaining  the  final  RFG  rule  could  undercut  U.S.  credibility  and 
effectiveness  in  pushing  Venezuela  to  open  its  economy  further  to  U.S.  goods, 
services,  and  foreign  direct  investment,  especially  in  the  oil  sector. 

Venezuelan  President  Rafael  Caldera  took  office  on  February  2,  1994  in  the 
midst  of  a  difficult  economic  situation  characterized  by  lower  oil  prices,  a  large 
fiscal  deficit,  rising  inflation,  negative  growth,  a  crisis  in  the  nation's  banking 
system,  and  uncertainty  over  future  economic  policies.   Oil  plays  a  major  role  in 
Venezuela,  and  Venezuela  is  our  second  largest  source  of  imported  oil.   The  RFG 
dispute  has  become  the  most  heated  issue  in  U.S. -Venezuelan  relations. 

Expected  Reactions  to  Allowing  Individual  Foreign  Refinery  Baselines 

During  the  Fall  of  1993  when  the  RFG  rule  was  being  finalized,  EPA  received 
strong  adverse  reactions  to  allowing  individual  foreign  refinery  baselines  from 
domestic  refiners,  state  air  organizations,  and  from  the  Hill.   The  American 
Petroleum  Institute  (API)  opposed  individual  baselines  for  foreign  refiners,  and  Sun 
and  Mobil  (who  compete  with  Venezuelan  gasoline  in  the  Northeast  US)  were 
strongly  opposed.    API  and  the  oil  companies  portrayed  individual  foreign  refinery 
baselines  as  a  "giveaway"  to  foreign  refiners,  with  adverse  air  quality 
consequences.    NESCAUM  (Northeast  states  air  consortium)  opposed  individual 
foreign  refinery  baselines  because  of  the  NOx  impact  of  Venezuelan  gasoline  in  the 
Northeast. 
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One  industry  group  representing  independent  marketers  (SIGMA)  supported 
individual  foreign  refinery  baselines,  because  they  felt  the  price  of  imported 
gasoline  represents  a  ceiling  on  the  price  that  can  be  charged  by  U.S.  refiners.   On 
the  other  hand,  gasoline  retail  dealers  associations  from  Virginia,  Pennsylvania,  and 
Long  Island  wrote  letters  opposing  PDVSA. 

EPA  received  letters  signed  by  54  Congressmen  on  this  issue.   49 
Congressman  were  opposed  to  allowing  individual  foreign  refiner  baselines  citing 
the  concerns  of  the  domestic  refiners  and  the  adverse  air  quality  consequences, 
while  5  Congressmen  took  the  opposite  view  because  of  gasoline  price 
implications. 

Opposing  Individual  foreign  refinery  baselines  --  Senators:    Baucus,  Breaux, 
Cohen,  Ford,  Graham,  Johnson,  Lautenberg,  Ueberman,  Mathews, 
McConnell,  Mikulkski,  Mitchell,  Robb,  Sarbanes,  Sasser,  Specter, 
Warner,  and  Wofford;  Representatives:  Andrews,  Barton,  Bevill, 
Boucher,  Brooks,  Brown,  Byrne,  Chapman,  Fields,  Franks,  Gallo, 
Greenwood,  Hall,  Hastert,  Hochbruchkner,  Machtley,  Martin, 
McMillan,  Mezvinsky,  Mica,  Moorhead,  Oliver,  Oxley,  Pallone,  Quillen, 
Richardson,  Sisisky,  Slattery,  Smith,  Tauzin,  and  Zeliff. 

Supporting  individual  foreign  refinery  baselines  --  Representatives:  Frank, 
Manton,  Markey,  Studds,  and  Synar. 
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THE  WHITE  HOUSE 

WASH  I NGTON 

May    12,    1994 


Honorable  Max  Baucus 

Chairman 

Committee  on  Environment  and  Public  Works 

United  States  Senate 

Washington,  D.C.   20510 

Dear  Mr.  Chairman: 

This  letter  responds  to  your  letter  to  Robert  Rubin,  dated 
April  28,  1994,  concerning  what  role,  if  any,  the  National 
Economic  Council  (NEC)  played  with  respect  to  the  Environmental 
Protection  Agency's  promulgation  in  December  1993  of  a  final  rule 
on  reformulated  gasoline. 

As  an  initial  matter,  it  should  be  noted  that  the  NEC  is  a 
Cabinet-level  council  established  by  President  Clinton  pursuant 
to  Executive  Order  12835  (January  25,  1993) .   The  membership 
includes  the  President;  the  Vice  President;  the  Secretaries  of 
State,  the  Treasury,  Defense,  Agriculture,  Commerce,  Labor, 
Housing  and  Urban  Development,  Transportation  and  Energy;  the 
Administrator  of  EPA;  the  Administrator  of  the  Small  Business 
Administration;  the  Chair  of  the  Council  of  Economic  Advisers; 
the  Director  of  the  Office  of  Management  and  Budget;  the  United 
States  Trade  Representative;  the  Assistants  to  the  President  for 
Economic  Policy  and  Domestic  Policy;  the  National  Security 
Adviser;  and  the  Assistant  to  the  President  for  Science  and 
Technology  Policy. 

The  principal  functions  of  the  NEC  are  to  coordinate  the 
economic  policy-making  process  with  respect  to  domestic  and 
international  economic  issues;  to  coordinate  economic  policy 
advice  to  the  President;  to  ensure  that  economic  policy  decisions 
and  programs  are  consistent  with  the  President's  stated  goals; 
and  to  monitor  implementation  of  the  President's  economic  policy 
agenda. 

Pursuant  to  Executive  Order  12835,  the  NEC  staff  is  a  White 
House  staff  group  headed  by  the  Assistant  to  the  President  for 
Economic  Policy.   The  staff  is  responsible  for  carrying  out  the 
day-to-day  tasks  involved  in  coordination  and  integration  of 
Administration  economic  policy. 

In  responding  to  your  letter,  we  first  set  forth  a  skeletal 
chronology  of  events  bearing  on  the  questions  in  your  April  28 
letter,  and  then  provide  answers  to  those  questions.   The 
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information  below  is  subject  to  claims  of  executive  privilege, 
but  is  provided  in  a  spirit  of  cooperation.   In  providing  this 
information,  we  do  not  waive  any  such  claims  of  executive 
privilege  and  reserve  the  right  to  assert  such  claims  in  the 
future . 

In  1991,  1992  and  1993,  EPA  promulgated  several  proposed 
versions  o±    a  rule  on  compliance  with  statutory  reformulated 
gasoline  (RFG)  standards.   We  understand  that  during  the  fall  of 
1992  and  during  1993,  EPA  officials  held  a  series  of  meetings  — 
including  meetings  with  representatives  of  Petroleos  de  Venezuela 
(PDVSA) ,  the  Government  of  Venezuela,  domestic  refiners  and 
officials  of  other  agencies  —  to  discuss  the  proposed  rule.   We 
understand  that  officials  of  the  State  Department  and  the  United 
States  Trade  Representative  participated  in  discussions  on  the 
RFG  issue  with  representatives  of  Venezuela  and  PDVSA  during  this 
period. 

At  the  request  of  the  Ambassador  of  Venezuela,  W.  Bowman 
Cutter,  Deputy  Assistant  to  the  President  for  Economic  Policy  and 
a  principal  point  of  contact  in  the  White  House  for  international 
economic  policy  issues,  met  on  December  6,  1993,  with  the 
Ambassador  and  two  other  Venezuelan  government  officials,  and 
Venezuela  registered  its  concerns  —  including  potential  claims 
under  the  General  Agreement  on  Tariffs  and  Trade  (GATT)  — 
regarding  the  RFG  issue. 

On  December  13,  1993,  Sally  Katzen,  Administrator  of  OMB' s 
Office  of  Information  and  Regulatory  Affairs,  met  with 
representatives  of  PDVSA  and  discussed  the  Venezuela  RFG  issue. 

On  December  14,  1993,  Mr.  Cutter  convened  a  meeting  composed 
largely  of  deputy  level  officials  to  discuss  the  Venezuela  RFG 
issue.   The  RFG  rule  under  consideration  by  EPA  implicated 
international  economic  and  trade  issues  of  concern  to  the 
Department  of  State  and  the  United  States  Trade  Representative 
(USTR) .   The  purpose  of  this  December  14  meeting  was  to  allow  an 
airing  of  issues  arising  from  the  different  perspectives  of  the 
interested  agencies.   EPA  reported  that  a  court-ordered  deadline 
of  December  15,  1993,  for  promulgating  a  final  rule  would 
preclude  resolution  of  the  Venezuela  RFG  issue  before  the  final 
RFG  rule  would  be  promulgated,  but  that  EPA  wanted  to  continue  to 
meet  with  officials  from  Venezuela  after  the  rule  was 
promulgated.   It  was  agreed  that  the  State  Department  would 
advise  Venezuela  officials  that  EPA  wanted  to  continue 
discussions  notwithstanding  the  issuance  of  a  final  rule. 

On  December  15,  1993,  EPA  announced  the  promulgation  of  a 
final  RFG  rule.   At  the  press  conference  announcing  the  rule,  an 
EPA  official  noted  that  EPA  was  still  considering  the  Venezuela 
RFG  issue  and  would  continue  discussions  with  PDVSA. 
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On  January  14,  1994,  the  Venezuelan  government  requested 
formal  consultations  on  the  December  15  final  rule  pursuant  to 
Article  XXII  of  the  GATT.   Venezuela  claimed  that  the  final  rule 
constituted  discrimination  in  violation  of  GATT,  because  it  did 
not  allow  foreign  refiners  to  establish  individual  baselines,  as 
domestic  refiners  are  allowed. 

Duriny  February  and  March  1993,  officials  of  EPA,  USTR  and 
the  State  Department  continued  discussions  on  the  RFG  issue  with 
the  Venezuelans,  including  a  consultation  pursuant  to  Article 
XXII  of  the  GATT.   This  consultation  was  a  normal  procedure 
required  by  the  GATT  following  a  formal  request  from  the 
Government  of  Venezuela. 

Mr.  Cutter  called  for  an  interagency  meeting  on  the  RFG 
issue  to  be  held  on  March  14,  1994,  to  allow  for  a  report  on  the 
status  of  EPA's  continued  discussions  with  the  Venezuelans,  and 
to  provide  an  opportunity  for  airing  issues  with  respect  to  steps 
EPA  might  take  in  response  to  those  discussions.   Mr.  Cutter  was 
unable  to  attend  this  meeting,  and  the  meeting  was  chaired  by  Ms. 
Katzen  of  OIRA. 

Ms.  Katzen  convened  two  additional  follow-up  interagency 
meetings,  and  one  interagency  telephone  conference  call,  on  the 
RFG  issue  during  March  and  April  of  1994.   These  meetings  also 
addressed  informal  inquiries  from  Congressional  offices  regarding 
the  Venezuela  RFG  issue. 

On  April  22,  1994,  EPA  promulgated  a  proposed  RFG  rule  that 
would  revise  the  final  rule  of  December  15,  1993. 

The  NEC  as  a  body  of  principals  never  met  to  discuss  the 
Venezuela  RFG  issue.   As  noted,  certain  members  of  the  NEC  staff 
were  involved  in  interagency  meetings  on  the  issue,  meetings 
convened  for  the  purpose  of  airing  and  coordinating  the  various 
agency  perspectives  on  a  matter  that  implicated  national  and 
international  economic  and  trade  concerns  and  involved  a  foreign 
government. 

Set  forth  below  are  the  specific  answers  to  the  numbered 
questions  in  your  April  28  letter. 

1.  Five  members  of  the  NEC  staff  have  worked  on  the 
Venezuela  reformulated  gas  (RFG)  rule  issue:   Robert  E.  Rubin, 
Assistant  to  the  President  for  Economic  Policy;   W.  Bowman 
Cutter,  Deputy  Assistant  to  the  President  for  Economic  Policy; 
Heather  Ross,  Special  Assistant  to  the  President;  Sylvia  Mathews, 
Special  Assistant  to  Mr.  Rubin;  and  Holly  Hammonds,  formerly 
Director  to  the  NEC  and  the  National  Security  Council. 

2.  The  NEC  as  a  body  of  principals  never  met  to  discuss 
the  Venezuela  RFG  issue.   Members  of  the  NEC  staff  participated 
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in  meetings  as  follows,  according  to  the  best  recollections  of 
those  involved: 

A  group  composed  largely  of  deputy  level  officials  met  to 
discuss  the  Venezuela  RFG  issue  on  the  evening  of  December  14, 
1993,  in  Room  231  of  the  Old  Executive  Office  Building.   The  RFG 
rule  under  consideration  by  EPA  implicated  international  economic 
and  trade  'issues  of  concern  to  the  Department  of  State  and  the 
United  States  Trade  Representative  (USTR) .   The  purpose  of  the 
December  14  meeting  was  to  allow  an  airing  of  issues  arising  from 
the  different  perspectives  of  the  interested  agencies.   Those 
attending  the  meeting  were:   Carol  Browner,  Administrator  of  EPA; 
Michael  Vanderberg,  Chief  of  Staff  to  the  Administrator  of  EPA; 
Richard  Wilson,  Director  for  Mobile  Sources,  Air  &  Radiation, 
EPA;  W.  Bowman  Cutter,  Deputy  Assistant  to  the  President  for 
Economic  Policy;  Heather  Ross,  Special  Assistant  to  the  President 
for  Economic  Policy;  Samuel  (Sandy)  Berger,  Deputy  Assistant  to 
the  President  for  National  Security;  Sally  Katzen,  Administrator, 
OMB  Office  of  Information  and  Regulatory  Affairs;  Joan  Spero, 
Under  Secretary  of  State  for  Economic  and  Agricultural  Affairs; 
Ambassador  Alexander  Watson,  Bureau  of  Inter-American  Affairs, 
Department  of  State;  and  Ambassador  Charlene  Barshefsky,  Deputy 
United  States  Trade  Representative. 

EPA  continued  discussions  with  the  Venezuelans  on  the  RFG 
issue  after  December  15,  1993.   Mr.  Cutter  called  for  an 
interagency  meeting  to  be  held  on  March  14,  1994,  to  allow  for  a 
report  by  EPA  on  the  status  of  EPA's  continued  discussions  with 
the  Venezuelans,  and  to  provide  an  opportunity  for  airing  issues 
with  respect  to  steps  EPA  might  take  in  response  to  those 
discussions,  as  well  as  the  timing  of  any  response  to  the 
Venezuelans.   While  this  meeting  did  take  place  on  March  14  in 
Room  180  of  the  Old  Executive  Office  Building,  Mr.  Cutter  was 
unable  to  attend,  and  the  meeting  was  chaired  by  Sally  Katzen, 
Administrator  of  OIRA.   Holly  Hammonds  and  Heather  Ross  of  the 
NEC  staff  attended  this  March  14,  1994  meeting.   Other  attendees 
included  Mary  Nichols,  Assistant  Administrator,  Air  &  Radiation, 
EPA;  Mary  Smith,  Director  of  Field  Operations  &  Support,  Air  & 
Radiation,  EPA;  Richard  Wilson,  Director  for  Mobile  Sources,  Air 
&  Radiation,  EPA;  Joan  Spero,  Under  Secretary  of  State  for 
Economic  and  Agricultural  Affairs;  Edward  Casey,  Deputy  Assistant 
Secretary  of  State  for  the  Bureau  of  Inter-American  Affairs;  Kyle 
Simpson,  Executive  Assistant,  Office  of  the  Deputy  Secretary  of 
Energy;  Wesley  Warren,  Associate  Director,  White  House  Office  of 
Environmental  Policy;  Eileen  Clausen,  Special  Assistant  to  the 
President  for  Global  and  Environmental  Affairs,  National  Security 
Council;  Bruce  Lindsey,  Assistant  to  the  President  and  Senior 
Advisor;  Barbara  Chow,  Special  Assistant  to  the  President  for 
Legislative  Affairs;  Ambassador  Charlene  Barshefsky,  Deputy 
United  States  Trade  Representative;  and  Daniel  Brinza,  Senior 
Advisor  and  Special  Counsel  for  Natural  Resources,  USTR. 
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After  March  14,  1994,  Ms.  Katzen  of  OIRA  convened  two 
interagency  meetings  for  agency  representatives  and  White  House 
staff  at  which  the  Venezuela  RFG  issue,  including  inquiries  on 
the  matter  from  Congressional  offices,  was  discussed.   One 
meeting  was  held  in  Ms.  Katzen' s  office,  Room  350  of  the  Old 
Executive  Office  Building;  the  second  meeting  was  held  in  Room 
180  of  the  OEOB.   Sylvia  Mathews  attended  both  of  these  meetings 
for  the  NLc;  Heather  Ross  of  the  NEC  attended  the  second  of  these 
meetings. 

Ms.  Katzen  also  chaired  an  interagency  telephone  conference 
call  on  the  Venezuela  RFG  issue  on  April  20,  1994.   Robert  Rubin, 
Heather  Ross  and  Sylvia  Mathews  of  the  NEC  each  participated  in 
this  telephone  conference  call. 

3.  At  the  request  of  the  Ambassador  of  Venezuela,  Mr. 
Cutter  met  on  December  6,  1993,  with  the  Ambassador,  the  Economic 
Counselor  of  the  Embassy  of  Venezuela,  and  the  Minister  of  Energy 
of  the  Government  of  Venezuela.   The  Ambassador  requested  the 
meeting  so  that  Venezuela  could  register  its  concern  regarding 
the  reformulated  gasoline  issue. 

At  the  meeting,  the  Ambassador  described  Venezuela's  point 
of  view  regarding  the  issue.   In  particular,  the  Venezuelans 
argued  that  if  EPA  were  to  adopt  a  rule  that  would  not  allow 
foreign  refiners  to  establish  individual  baselines,  as  domestic 
refiners  would  be  allowed,  this  would  amount  to  discrimination  in 
violation  of  the  GATT. 

Mr.  Cutter  asked  at  the  meeting  whether  the  Department  of 
State  and  EPA  were  aware  of  the  nature  of  Venezuela's  concern. 
Mr.  Cutter  was  told  that  the  Venezuelans  had  been  in  frequent 
contact  with  both  agencies  throughout  much  of  1993  and  that  both 
agencies  were  well  aware  of  the  issue.   Mr.  Cutter  thanked  the 
Ambassador  for  providing  this  information  and  concluded  the 
meeting. 

This  December  6  meeting  was  in  no  respects  unusual.   In 
addition  to  his  responsibilities  as  day-to-day  manager  of  the  NEC 
staff,  Mr.  Cutter  has  functioned  within  the  White  House  staff  as 
a  principal  point  of  contact  for  international  economic  policy 
issues. 

Neither  Mr.  Cutter  nor  other  members  of  the  NEC  staff 
attended  any  other  meetings  with  Venezuelan  government  officials 
or  representatives  of  PDVSA  concerning  the  Venezuela  RFG  issue. 
We  understand,  however,  that  representatives  of  Venezuela  did 
meet  regarding  this  issue  with  officials  of  various  agencies  of 
the  United  States  Government. 

4.  Sally  Katzen  of  OIRA  met  with  representatives  of  PDVSA 
on  December  13,  1993,  and  discussed  the  Venezuela  RFG  issue. 
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OIRA  is  an  office  within  OMB,  which  is  an  agency  within  the 
Executive  Office  of  the  President. 

Since  February  1,  1993,  members  of  the  staff  of  the  United 
States  Trade  Representative,  also  a  separate  entity  within  the 
Executive  Office  of  the  President,  met  with  representatives  of 
the  Venezuelan  Government  and  PDVSA  and  discussed  the  Venezuela 
RFG  issue  on  several  occasions.   On  April  23,  1993, 
representatives  of  the  Venezuelan  government  raised  the  RFG  issue 
with  USTR  staff  at  a  U. S. -Venezuela  Trade  and  Investment  Council 
Meeting;  the  issue  had  not  been  formally  on  the  meeting  agenda. 
During  November  1993,  a  member  of  the  USTR  staff  attended  a 
meeting  between  EPA  officials  and  representatives  of  PDVSA  at 
which  the  RFG  issue  was  discussed.   On  December  10,  1993,  USTR 
staff  discussed  the  RFG  issue  with  Venezuelan  Energy  Minister 
Parra  and  Ambassador  Sosa,  Emissary  of  the  Venezuelan  President- 
elect.  On  February  11,  1994,  members  of  the  USTR  staff,  as  well 
as  officials  of  the  State  Department  and  EPA,  participated  in  a 
consultation  with  the  Government  of  Venezuela,  pursuant  to 
Article  XXII  of  the  GATT,  on  the  RFG  issue.   And  on  March  11, 
1994,  representatives  of  the  Venezuelan  government  met  with  USTR 
staff  to  discuss  Venezuela's  position  on  the  issue. 

One  member  of  the  National  Security  Council  staff  met  on  a 
number  of  occasions  with  representatives  of  the  Government  of 
Venezuela,  and  on  one  occasion  with  representatives  of  PDVSA, 
during  1993  and  1994,  where,  among  other  issues,  the  Venezuela 
RFG  issue  was  raised. 

To  our  knowledge,  no  members  of  the  staff  of  the  White  House 
Office  other  than  Mr.  Cutter  met  with  representatives  of  the 
Venezuelan  government  or  PDVSA  regarding  the  Venezuela  RFG  issue. 
Several  members  of  the  White  House  Office  staff  did  participate 
in  meetings  at  which  the  Venezuela  RFG  issue  was  discussed. 

5.    The  purpose  and  mission  of  the  NEC  includes,  as  noted 
above,  coordinating  and  integrating  the  development  of  national 
and  international  economic  policy  for  the  President.   A 
significant  aspect  of  this  mission  is  to  assist  in  the 
coordination  of  different  perspectives  that  emerge  as  agencies  of 
the  Executive  Branch  pursue  their  particular  missions.   In  the 
case  of  the  Venezuela  RFG  issue,  it  became  clear  that  an  action 
contemplated  by  EPA  would  implicate  international  economic  and 
trade  issues  involving  a  foreign  government  —  including  an 
asserted  violation  of  the  GATT  —  of  concern  both  to  the 
Department  of  State  and  the  United  States  Trade  Representative. 
The  role  and  responsibility  of  the  NEC  in  this  instance  was  to 
coordinate  among  the  agencies  involved  so  that  there  could  be  an 
airing  of  issues.   It  was  for  this  purpose  that  the  meetings  of 
December  14,  1993,  and  March  14,  1994,  were  held. 
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6.  At  the  December  14,  1993  meeting,  EPA  reported  that 
there  had  been  discussions  between  EPA  and  officials  from 
Venezuela  and  PDVSA,  that  the  December  15,  1993  deadline  for 
promulgating  a  final  rule  precluded  resolution  of  the  Venezuela 
RFG  issue  before  the  final  RFG  rule  would  be  promulgated,  and 
that  EPA  wanted  to  continue  to  meet  with  the  Venezuelans  after 
the  rule  was  promulgated.   At  the  meeting,  it  was  agreed  that  the 
State  Department  would  inform  Venezuelan  officials  that  EPA 
wanted  to  continue  discussions  with  the  Venezuelans 
notwithstanding  the  issuance  of  a  final  rule.   The  NEC  did  not 
itself  make  any  decision  regarding  these  continued  discussions. 

7.  The  Venezuelan  RFG  issue  was  a  specific  instance  of 
interagency  coordination  by  the  NEC  staff  where  action  by  an 
agency  implicated  international  economic  and  trade  concerns,  in 
this  case  involving  a  foreign  government.   The  NEC  typically  is 
involved  in  issues  requiring  resolution  of,  or  the  development  of 
a  process  for  resolving,  differences  of  perspective  among 
different  agencies.   Such  coordination  necessarily  covers  the 
full  spectrum  of  policy  development,  including  Presidential 
decisions  and  initiatives,  regulatory  process,  and  legislative 
development.   The  NEC  and  the  NEC  staff  have  carried  out 
coordinating  activities  across  this  full  spectrum,  and  many  of 
the  issues  addressed  have  involved  EPA  —  the  Administrator  of 
which  is  a  member  of  the  NEC  —  because  of  that  agency's 
important  involvement  in  issues  that  have  a  significant  economic 
dimension. 


As  you  know,  this  Administration  has  been  committed  to 
ensuring  a  coordinated  economic  policy,  and  has  given  particular 
focus  to  the  complex  intersection  of  trade  and  environmental 
issues.   The  Administration  believes  firmly  that  a  strong 
environmental  policy  is  good  economic  policy,  and  looks  forward 
to  working  with  you  and  other  members  of  Congress  to  realize  that 
vision. 

Sincerely, 


Lloyd  N.  Cutler 

Special  Counsel  to  the  President 
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